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Inmates will be required to submit to drug and alcohol testing upon request. Refusal
to submit to drug or alcohol testing will result in the termination of the Re-Entry
Furlough. Inmates will not possess or consume any alcoholic beverages or narcotics.
Inmates may not consume alcoholic beverages, narcotics or medications that are not
prescribed to them. Inmates will get approval from their transition manager prior to
taking any vitamins, body building supplements, herbs or over the counter
medications. Inmates will not be permitted to enter any establishment such as a
liquor store or bar where the primary business of the establishment is the sale or
consumption of alcoholic beverages.

E. Vehicles / Transportation

Inmates in the re-entry program must have an adequate means of transportation to
fuffill the program requirements. Inmates may be granted approval to drive a
personally owned venhicle provided they have a valid driver’s license, current vehicle
registration and proof of insurance. If an inmate is approved to drive a vehicle owned
by an authorized sponsor, the authorized sponsor, who is the legal registered owner
of the vehicle, must provide written permission for the inmate to use the vehicle and
must also provide documentation of current insurance. The transition manager will
complete the Driver Screening Checklist / Agreement (Attachment D) prior to
approving the inmate to drive. Inmates may purchase a vehicle outright while
assigned to the Re-Entry program, however, inmates wlll not be permitted to a lease
a vehicle or enter into a contract to make payments on a vehicle. Inmates and their
vehicles are subject to routine searches at any time.

F. Financial Obligations

Inmates in the Re-Entry Furlougt Program are expected to submit a monthly budget
of anticipated expenditures to their transition manager. Payroll and spending
requests will continue to be processed through Inmate Accounting. Inmates that
receive payroll through direct deposit will be required to provide their transition
manager with a copy of their payroll information. Inmates that receive payroll directly
from their employers will be required to turn their paycheck in to their transition
manager or the community center for processing. Inmates are responsible for the
costs of housing, meals and general subsistence when assigned to the Re-Entry
Furlough Program.

G. Associates / Law Enforcement

Inmates are required to immediately report any contact with a law enforcement
agency. Inmates may not associate with persons known to be engaged in criminal
activities or with persons known to have been convicted of a crime without the written
approval of the transition manager.

H. Reporting

Inmates in the Re-Entry Furlough program will be required to meet with their
transition manager once per week. The transition manager may meet with the inmate
at the furlough residence, place of employment, furlough itinerary, community center
or parole office. The transition manager will review the inmate’'s employment,
program performance, itinerary for the following week and discuss any difficulties the m D
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inmate may be having with their transition into the community. Inmates may be
required to report as directed. Inmates are required to inform their transition manager
or the community center if any monitoring device malfunctions or breaks.

v, FURLOUGH DURATION

The furlough duration will be determined by the inmate's sentence length, parole hearing
status or performance in the re-entry program. Staff will define the date the furlough begins
and the date it ends on the Re-entry Furlough Program Agreement form (Attachment B).
Inmates who successfully complete their Re-Entry Furlough will be required to return to the
community center for discharge or for thsir scheduled parole hearings. The records center
assigned to the community center will be responsible for releasing the inmate.

V. WEEKLY ITINERARY

Re-Entry Furlough Program participants will be required to submit a Re-Entry Furlough
Program Weekly Itinerary (Attachment E) to their transition manager each week. Any
deviation from the weekly itinerary will require the approval of the transition manager or the
community center. The transition manager will be responsible for establishing the deadlines
for submission, establishing curfew hours, approving the activities and forwarding a copy of
the itinerary to the appropriate community center or parole office. Inmates may attend two
support group activities per week, two personal needs activities per week, two shopping
activities per week and one religious or volunteer activity per week. Employment must be
listed on the weekly itinerary. Travel time to and from the inmate’s employer and residence
will be approved and established by the transition manager. Requests for overtime will be
initiated by the inmate’s employer and must be approved through the inmate's transition
manager or community center as established in the furlough agreement. Substance abuse,
mental health, vocational or educational programming will be considered on a case by case
basis depending on the identified needs of the inmate with the duration of each program
activity established by the, substance abuse or mental health professional, academic advisor
and approved by the transition manager. Each activity listed on the approved itinerary will
always include appropriate travel time to and from the activity. The transition manager may
limit shopping, personal needs or program activities if public transportation is being used or
the inmate’s performance in the program is below standard for the previous week. Inmates
will be required to meet in person with their transition manager once per week.

VI, DISCIPLINE

The warden or institutional duty officer will be notified any time an inmate in the Re-Entry
Furlough Program receives a misconduct report. The nature of the report will be considered
and a determination will be made to restrict the inmate to the furlough residence, return to the
community center or place the inmate on immediate segregation status. Misconduct reports
will be filed and logged at the community center within 24 hours after they are written. The
community center will be responsible for investigating the report, conducting the principal and
disciplinary hearings. The inmate's status on the Re-Entry Furlough Program will be reviewed
after the disciplinary hearing is completed.

VII. MEDICAL

Re-Entry Furlough program participants will be required to report routine medical complaints
to their transition manager. The transition manager will coordinate all sick call or medical 5.6 £
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VIII.

appointments with the community center. The DCS is responsible for the health care of
inmates on furlough. Inmates who are injured at work will be required to go to the medical
clinic or medical facility established by their employer’s worker compensation procedures. If
no treatment facility is established, inmates will contact their transition manager or community
center, as established in the furlough agreement, for directions. Inmates that sustain a severe
or life threatening injury should proceed to the nearest medical facility for treatment and
contact the community center or transition manager as soon as possible after treatment is
received. All medical contacts must be reported to the transition manager.

WALK-AWAY STATUS

Inmates that can not be located at their approved itinerary location or fail to respond to a
furlough check may be placed on walk-away status. The inmate’s transition manager and
furlough sponsor will be contacted and the inmate’s itinerary will be verified prior to placing
the inmate on walk-away status. The community center staff will follow established
institutional walk-away procedures.

REFERENCE

ATTACHMENTS

Re-Entry Furlough Program Checkiist

Re-Entry Furlough Program Agreement
Re-Entry Furlough Program Inmate Budget Plan
Re-Entry Driver Screening Checklist

Re-Entry Furlough Program Weekly Itinerary

moow»

AMERICAN CORRECTIONAL ASSOCIATION STANDARDS

A Adult Correctional Institutions (fourth edition): 4-4443, 4-4444, 4-4445, 4-4501 and

4-4502,

B. Adult Community Residential Services (fourth edition): 4-ACRS-5A-14 and 4-ACRS-
5A-16. 6

C. Adult Probation and Parole Field Services (fourth edition):

[9)
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PURPOSE:

To establish policy and guidelines for the development and implementation of the Re-Entry Furlough
Program (RFP) throughout NDCS.

GENERAL

The Re-Entry Furlough Program provides opportunity and incentive for inmates to prepare for release
prior to the completion of their sentence. The intent of the Re-Entry Furlough Program is to enhance
public safety by preparing inmates for successful reintegration back into the community. Participants
in the Re-Entry Furlough Program will be under the supervision of the community corrections center
staff and Adult Parole Administration. All Re-Entry Furlough Program placements will be approved by
the Director (or designee) and the Board of Parole and are restricted to the State of Nebraska.

PROCEDURE
l. ELIGIBILITY

NDCS case managers will review their caseloads to identify potential participants for Re-
Entry. Inmates will be considered for participation in the Re-Entry Furlough Program if they
are within eighteen (18) months of their Parole Eligibility Date (PED) or Mandatory Discharge
Date (MD). Each inmate’s criminal history and facility adjustment performance will be closely
reviewed. Consideration will also be given to the inmate's medical needs, financial
obligations, pending legal actions, and whether NDCS approved programming is available in
the community.

I. PROCESS

A NDCS case managers will begin by reviewing the eligibility guidelines, program
performance and pre-release planning of potential participants. The NDCS case
managers will complete a referral packet that contains the RFP checklist on
WebSuite; Re-Entry Furlough Agreement (Attachment A); Inmate Interview Form
(Attachment B); RFP Driving Privilege Agreement/Driver's License Screening Check
(Attachment C), if applicable; for example, misconduct reports, programming
involvement/needs and work reports; and personalized plan will be submitted to the
Institutional Classification Committee who, upon approval will forward the packet to
the NDCS RFP applications on Outlock. The NDCS case manager will ensure that
the inmate being considered for RFP has the essential identification and
documentation for transition into the community (Please refer to Pre-Release AR
209.01).

B. Adult Parole Administration will investigate and make a recommendation regarding
the Re-Entry Furlough Program including transportation, residence, employment,
financial and program availability.

C. If the inmate agrees to the conditions established in the furlough agreement and the
parole officer approves the transition plan, the request will be forwarded to the
appropriate  community corrections center warden and the Director's Review
Committee (DRC) for consideration. If approved, the request will be forwarded to the

SLH
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This Administrative Regulation is to be made available in law libraries or other
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Nebraska Parole Board

ROBERT P. HOUSTON, Director

Nebraska Department of Correctional Services

SeT



cgaﬂﬁc'r;o W
r N ADMINISTRATIVE NUMBER PRGE
REGULATION 201.12 20f 7
Dep_artment of.
C%r;‘;t'oofn;:jfarzzes Re-Entry Furlough Program

PURPOSE:

To establish policy and guidelines for the development and implementation of the Re-Entry Furlough
Program.

GENERAL

The Re-Entry Furlough Program provides opportunity and incentive for inmates to prepare for parole
or discharge prior to the completion of their sentence. The intent of the Re-Entry Furlough Program is
to enhance public safety by preparing inmates for successful reintegration back into the community.
Participants in the Re-Entry Furlough Program will be under the supervision of the, community
corrections center staff, Adult Parole Administration, State Probation or local law enforcement in the
county of the furlough residence. All furloughs will be approved by the Director (or designee) and the
Board of Parole and are restricted to the State of Nebraska.

PROCEDURE
l. ELIGIBILITY

Unit Case Managers assigned-to-the-cormmunity-centers will review their caseloads to identify
potential participants for the Re-Entry Furlough Program. Inmates selected for the program
will be scheduled for a parole hearing or nearing the date of their release. Each inmate’s
criminal history and performance on community custody will be closely reviewed. Inmates
with violent criminal records, lengthy arrest records or multiple incarcerations may not be
considered for the Re-Entry Furlough Program. Consideration will also be given to the
inmate's medical needs, county of commitment, financial obligations, pending legal actions,
institutional disciplinary record, program needs and preparation for discharge or parole.

Il PROCESS

A Unit case managers will initiate the Re-Entry Furlough Program Checklist
(Attachment A) by reviewing the minimum eligibility guidelines, program performance
and pre-release planning of potential participants. The unit case managers will also
complete a referral packet that contains RFP Program Checklist, Reentry Furlough
Agreement (Attachment B), Inmate Interview Form (Attachment C), RFP Driving
Privilege Agreement (Attachment D), copy of most recent completed furlough
agreement and personalized plan will be submitted to the appropriate Parole District
Supervisor for investigation. The District Supervisor will assign a parole reentry
officer to investigate the RFP request. The unit case manager will ensure that the
inmate being considered for the RFP has the essential identification and
documentation for fransition into the community.

B. A parole officer or designated NDCS staff will investigate and approve the residence
for Re-Entry Furlough Program participants. He/she will interview the furlough
sponsor and explain the conditions of the furlough agreement. Inmates may only
furlough to the residence of an authorized sponsor. If the residence is approved the
parole officer or designated NDCS staff will determine if the inmate has the means or
transportation to maintain employment and programming in the community.



Violent Offenders released to RFP

FY2009 - FY2014

Year Last name

Inmate Numbers

Offense

1 FY2009 peemiiingyer ossession of stolen Firearm
FY2010 (g Manslaughter
3 FY2010 | g Possession of Firearm by felon
4 FY2010 | SeasiiiSRe; Possession of stolen Firearm
5 FY2011 (el Murder 1st degree
6 FY2011 |00 Assault 1st degree, Firearm, Robbery
7 FY2011 (@l Murder 2nd degree
8 FY2011 |G Murder 2nd degree
9 FY2011 | SEmape Murder 2nd degree
10 [FY2011 | i \ Robbery
11 [FY2011 { Murder 2nd degree
12 |FY2011 Robbery, Deadly Weapon, Firearm
13 |FY2011 Robbery, Deadly Weapon
14 |FY2011 (oumE> Murder 2nd degree
15 [FY2011 Robbery
16 [FY2011 [Sigmisnie. Child Abuse, Robbery
17  |FY2011 |+umm Manslaughter, Motor Vehicle Homicide
18 |FY2011 e Robbery, Assault, Deadly Weapon
19 FY2011 .g Robbery, Assault of a Peace Officer
20 [FY2011 |NEEEE— Manslaughter, Deadly Weapon
21 FY2011 |idut., Terroristic Threats, Multiple Firearm charges
22 |FY2011 |V Habitual
'3 [FY2011 | Qe Habitual
24 |Fv2011 |ofiilliin. Habitual
25 FY2011 |owpmme Child Abuse, Assault on an Officer
26 |FY2011 |zisewse I Assault 2nd degree, Habitual
27 |FY2011 ‘agiiiiiin Manslaughter
28 |Fv2011 B Habitual
29 FY2011$ Assault 2nd degree, Deadly Weapon
30 Robbery, Deadly Weapon, Possession Weapon by
FY2011 L Felon, etc
31 FY2011 Robbery, Possession of Firearm
32 |FY2011 ! Manslaughter, Deadly Weapon
33 [FY201 Manslaughter
34 |FY2011 Possession of Firearm by Felon
35 |FY2011 Assault 1st degree
36 FY2011 Robbery, Deadly Weapon
37 |FY2011 Robbery, Deadly Weapon
38 FY2011 Robbery
39 |FY2011 i Robbery, Assault in 1st, 2nd, and 3rd degrees
40 (FY201 Manslaughter
41 FY2011 Manslaughter
42  (FY2011 Robbery
‘3 |FY2011 }|Kidnapping, Assault 1st degree
44 | FY2011 Deadly Weapon
45  [FY201X Assault 1st Degree, Deadly Weapon
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Violent Offenders released to RFP

FY2009 - FY2014

46  |FY2011 Sexual Assault, Kidnapping, Terroristic Threats

47  |FY2011 [Assault 1st Degree, Deadly Weapon

+8 FY2011 ikRobbery, Deadly Weapon, Assault on Peace Officer

49 FY2011 . Robbery

50 |FY2011 |§ Rl anslaughter

51 FY2011 RS Assault 1st and 2nd degrees, Deadly Weapon

52  [FY2011 S Assault 1st Degree

53 |FY2011 | Assault 1st Degree, Deadly Weapon

54 |FY2011 Assault 1st Degree

§5 |FY201 Assault 1st Degree

56 |FY2011 J | Assault 1st Degree

57 |FY2011 |8 o | Assault 1st Degree

58 [FY2011 Robbery, Deadly Weapon

59 False Imprisonment, Terroristic Threats, Deadly
FY2011X Weapon

60 Terroristic Threats, Deadly Weapon, Violate
FY201gs B Domestic Abuse Protection Order

61 FY2011 i Possession of Firearm by Felon

62 Domestic Assault 3rd degree, Assault on Officer,
FY2011 3rd degree

63 [FY2011 fuf R Accessory to use of firearm

64 Fy2011 [ q Assault 1st Degree

FY2011
FY2011

FY2011

R obbery, Deadly Weapon

e e——

B Robbery

: Robbery, Deadly Weapon, Possession of Deadly
T Weapon

S Stra ngulation, Resisting Arrest with Weapon,
Bédy| Deadly Weapon

B \/ulnerable Adult Abuse, Escape

—

- —

- erroristic Threats

8| Robbery, Deadly Weapon

- Robbery

_ I Deadly Weapon, Assault 3rd degree

68
FY2011

69 [FY201

70 |Fy2011

71 [FY2011

72 [FY2011

73 [FY2011 WS

74 |Fy201

75  [FY2011

76 [FY201

77 |[FY20114

78 |FY2011 S

79 [FY201 SR

80 |[FY2011 &

81 |FY2011

82 [Fv201

83 [FY2011 9

T4 |FY2011 |y

85 |FY2011 preewil

Sl | Assault 2nd degree

allanmi Robbery, Deadly Weapon

;—J Robbery

. /<520t on Peace Officer 3rd degree

BRI 52 ult 2nd degree

LT hild Abuse

S obbery, Escape

BB Possession of Firearm by Felon

IR b b ery

b\ 53 U It of Officer 3rd Degree

PR | |mprisonment 1st degree

Ci@ b4 crroristic Threats, Firearm to commit felony

St



Violent Offenders released to RFP
FY2009 - FY2014

86 |FY2011 T erroristic Threats

87 Robbery, Assault Confined Person, Possess deadly
FY2011 N eapon

88 [FY2011 B Assault 2nd degree

89 |[FY2011 Strangulation, Domestic Assault 3rd degree

90 |FY2011 /553 ult on Officer 3rd Degree

91  [FY2011 | Assault 2nd Degree

92 |FY2011 Assault 1st Degree

93 Assault 2nd Degree, Strangulation, Domestic
FY2011 Assault 3rd degree

94 [FY2011 Robbery

95 |FY2011 welll R Obbery

96 |FY2011 Strangulation, Domestic Assault 3rd degree

97 |FY2011 S IDomestic Assault 1st degree

98 Fy2011 il | Vi anslaughter

99 |[Fy201 - obbery, terroristic threats

100 |FY2011 @l (Sexual Assault Child 1st degree

101 [FY2011 B\ssault 1st Degree

102 |FY2011 S, R obbery

103 [FY2011 NS \ssault on Officer 3rd Degree

104 Assault on Officer with Motor Vehicle, Assault 3rd
FY2011 kG Uegree

105 |FY2011 e e

'06 |FY2011 & | Terroristic Threats

107 |FY2011 M omestic Assault, Strangulation, Child abuse

108 (FY2011 Assault 2nd Degree

109 |FY2011 pPossession of Stolen Firearm

110 |FY2011 B! | Domestic Assault 2nd degree

111 |FY2011 B |Assault 1st Degree

112 [FY2011 @1 Accessory to use of deadly weapon

113 |FY2011 Terroristic Threats

114 |FY2011 S |Assault of Officer 3rd Degree

115 |FY2011 ™\ s 55 ult of Officer 3rd Degree

116 |[FY2011 JW\ianslaughter, Firearm to commit felony

117 |FY201 - 71 Manslaughter

118 |FY2011 R o bbery

119 |FY2011 SIS | Motor vehicle homicide

120 |FY2011 Assault 1st Degree

121 [FY2011 B Assault 2nd Degree

122 |FY2011 B arroristic Threats

123 |FY2011 B A\ buse of Vulnerable Adult

124 [FY2011 kHobbery

125 |FY2011 B Assault 1st Degree

126 |[FY2012 K/ [Murder 2nd

‘27 |FY201 i urder 2nd, firearm

128 |FY2012 8|Murder 2, Firearm, Habitual Crim

129 |FY2012 Robbery (2x), Deadly weapon (2x) Firearm

LM



Violent Offenders released to RFP
FY2009 - FY2014

130 |FY2012 fManslaughter, Motor vehicle Homicide

131 [FY2012 BChild Abuse, 3rd degree assault on officer

‘32 [FY2012 Assault 2nd, deadly weapon

133 |FY2012 1anslaughter, deadly weapon

134 |FY2012 - 'j Robbery(3x) Deadly weapon (3x)

135 (Fy2012 [, | 9= “amOR W kidnapping, Assault 1st degree

136 |FY2012 % : ssault 1st, deadly weapon

137 |FY2012 |y Assault 1st degree

138 |FY2012 sbbery (2x) deadly weapon

139 Robbery, deadly weapon, deadly weapon/ felon
FY2012 | x)

140 |[FY2012 |8 #uln. Adult abuse, escape

141 |FY2012 = Child Abuse

142 Robbery, assault by a confined person, deadly
FY2012 weap by prohib person

143 |FY2012 |8 Btrangulation, Domestic Assault 3rd

144 |FY2012

145 |[FY2012

146 |FY2012&E i Possession of a deadly weap by prohib pers

147 |Fv2012 [§ RQomestic Assault 1st

148 (FY201 IManslaughter

149 |FY2012 § Sexual Assault child, 1st degree

150 |FY2012 possession of a stolen firearm

‘51 |FY2012 | B omestic Assault 2nd

(52 |Fv2012 e, Strangulation, Domestic Assault 3rd

153 |[FY2012 f Manslaughter, use firearm to commit fel.

154 |FY2012 4§ uln, Adult abuse

155 |[FY201

156 |FY2012 Abuse of a Vulnerable Adult

157 |FY2012 B Assault 1st

158 |FY2013 Habitual Criminal

159 |[FY2013 P Habitual Criminal

160 j Habitual Criminal

161 urder 2, Firearm to commit, Habitual Crim

162 abitual Criminal

SbN



LB 191 LB 191
LEGISLATURE OF NEBRASKA
ONE HUNDRED SECOND LEGISLATURE
FIRST SESSION

LEGISLATIVE BILL 191

Final Reading

Introduced by Council, 11; ashford, 20.
Read flrst time January 07, 2011

Committee: Judiclary

A BILL

1  FOR AN ACT relating to the Nebraska Treatment and Correctlons Act; to

2 amend sections B83-1,107 and §3-1,108, Relssue Revised
3 Statutes of Nebraska; to change provisions relating to
4 sentence reductions; to repeal the original sections; and
5 to declare an emergency.

6 Be it enacted by the people of the State of Nebraska,

Houston Hearing Exhibit 67
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Section 1. Section 83-1,107, Reissue Revised Statutes of
Nebraska, is amended to read:

83-1,107 (1) (a) Wwithin sixty days after initial
clasalfication and assignment of any offender committed to the
department, all available information regarding such committed
offender shall bhe reviewed and a committed offender department-
approved personalized program plan document shall be drawn up. The
document s8hall specifically describe the department-approved
personalized program plan and the specific goals the department
expects the committed offender to achieve. The daocument shall also
contain a realistic schedule for completion of the department-
approved personalized program plan. The department-approved
personalized program plan shall be fully explained to the committed
offender. The department shall provide programs to allow compliance
by the committed offender with the department-approved personalized
program plan,

Programming may include, but is not limited to:

(i) Academic and vocational education, including teaching
such classes by gualified offenders;

(i1) Substance abuse treatment;

{(1ii) Mental health and psychiatric treatment, including
criminal personality programming;

(iv) Constructive, meaningful work programs; and

(v} Any other program deemed necegsary and appropriate by

the department.

Houston Hearing Exhibit 649
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(b) A modification in the department-approved
personalized program plan may be made to account for the increased or
decreased abilities of the committed offender or the availability of
any program. Any modification shall be made only after notlce is
given to the committed offender. The department may not impose
disciplinary action upon any committed offender solely because of the
committed offender's failure to comply with the department-approved
personalized program plan, but such failure may be considered by the
board in its deliberations on whether or not to grant parole to a
committed offender.

+2}—(2} (a) The department shall reduce the term of a
committed offender by six months for each year of the offender's term
and pro rata for any part thereof which is less than a year.

n additi redu i ivi

{a) of this section, the epartment reduc m_o

committed offencder by three days on the first day of each month

following a  twelve-month wveriod of incarceration within the

department duping which the offendex has not been found quilty of (i)
a Class I or Clasa I1 offense ox (1i) mox cha e Class I

(¢) _The total reductions under this subsection shall be

credited from the date of sentence, which shall include any term of

confinement prior to sentence and commitment as provided pursuant to

Houston Hearing Exhibit 6al
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section 83-1,106, and shall be deducted from the maximum term, to
determine the date when discharge from the custody of the state
becomes mandatory.

(3) While the offender is in the custody of the
department, reductions of terms granted pursuant to subseetieon—{2)
gubdivision (2) (a) of this section may be forfeited, withheld, and
restored by the chief executive officer of the facility with the
approval of the director after the offender has been notified
regarding the charges of misconduct.

(4) The department shall make treatment programming
avallable to committed offenders as provided in section 83~1,110.01
and shall include continuing participation in such programming as
part of each offender's parolee personalized program plan.

(5) (a) Within thirty days after any committed offender
has been paroled, all available information regarding such parolee
shall be reviewed and a parolee personalized program plan document
shall be drawn up and approved by the Office of Parole
Administration. The document shall specifically describe the approved
personalized program plan and the specific goals the office expects
the parolee to achieve. The document shall also contain a realistic
schedule for completion of the approved personalized program plan.
The approved personalized program plan shall be fully explained to
the parolee., During the term of parole, the parolee shall comply with
the approved personalized program plan and the office shall provide

brograms to allow compliance by the parolee with the approved

Houston Hearing Exhibit



LB 191 B 191

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

personalized program plan.

Programming may include, but ia not limited to:

(i) Academic and vocational education;

(11) Substance abuse treatment;

(1ii) Mental health and psychiatric treatment, including
criminal personality programming;

{(iv) Constructive, meaningful work programs;

(v) Community service programs; and

(vi) Any other program deemed necessary and appropriate
by the office,

(b) A modification in the approved personalized program
plan may be made to account for the increased or decreased abilities
of the parolee or the availability of any program. Any modification
shall be made only after notice is given to the parolee. Intentional
failure to comply with the approved personalized program plan by any
parolee as scheduled for any year, or pro rata part thereof, shall
cause disciplinary action to be taken by the office resulting in the
forfeiture of up to a maximum of threa months' good time for the
scheduled year,

(6) While the offender is in the custody of the board,
reductions of terms granted pursuant to subseestien—(2+—sgubdivision
(2) (a) of this Qection may be forfeited, withheld, and restored by
the administrator with the approval of the director after the
offender has been notified regarding the charges of misconduct or

breach of the conditions of parole, In addition, the board may

Houston Hearing Exhibit C‘
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recommend such forfeitures of good time to the director.

(7} Good time or other reductions of sentence granted
under the provisions of any law prior to July 1, 1996, may be
forfeited, withheld, or restored in accordance with the terms of the
Nebraska Treatment and Corrections Act.

Sec. 2. Section 83-1,108, Reissue Revised Statutes of
Nebraska, is amended to read:

83-1,108 (1) The board shall reduce, for good conduct in
conformity with the conditlions of parole, a parolee's parole term by
two—ten days for each month of such term. The total of such
reductions shall be deducted from the maximum term, less good time
granted pursuant to section 83-1,107, to determine the date when
discharge from parole becomes mandatory.

(2) Reductions of the parole terms may be forfeited,
withheld, and restored by the board after the parolee has been
consulted regarding any charge of misconduct or breach of the
conditions of parole.

Sec. 3. Original sections 83-1,107 and 83-1,108, Reissue
Revised Statutes of Nebraska, are repealed,

Sec. 4. Since an emergency exists, this act takes effect

when passed and approved according to law.

-6-
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SENATOR ASHFORD: Any...(laugh). Okay, go ahead, I'm sorry, Mr.... [LB133]
SENATOR LATHROP: Are we on opponents? [LB133]

SENATOR ASHFORD: | think we're to opponents quickly. [LB133)

SENATOR LATHROP; Are we? Any opponents? [LB133)

SENATOR ASHFORD: We've moved off proponents. [LB133]

SENATOR LATHROP: Anybody here in the neutral capacity, like say the Director of
Corrections? [LB133]

SENATOR ASHFORD: And I'll waive my... [LB133]
SENATOR LATHROP: Nobody here in the neutral capacity. [LB133]
SENATOR ASHFORD: Senator Councll, LB191. [LB133]

SENATOR COUNCIL: Chairman Ashford, Vice Chairman Lathrop, Vice Vice Chair
McGill, other members of the Judiciary Committee, | am Senator Brenda Counclil, and
for the record, the last name is spelled C-0-u-n-c-i- not C-o-u-n-s-e-l. | represent the
11th Legislative District, and | appear before you this afternoon to introduce LB191, And
I am introducing LB191 on behalf of the Department of Corrections and the Nebraska
Parole Board, and because it represents one of the components of an approach that |
have been exploring with both the Corrections Department and the Parole Board for a
number of years. And that approach Is earned time as a means of not only reducing
corrections costs, but better preparing inmates for reentry. As all of you know, Nebraska
currently has a good time law that reduces an individual's sentence by one day for every
day served. There are very limited circumstances under which an inmate can lose any
good time. Conversely, there is no way to grant additional good time if inmates comply
with disciplinary rules and/or complete all recommended programming. As a result of
lack of capacity in funding, we are unable at this time to pursue a part of the approach
that I've been discussing and | really support, and that is granting additional good time
for program completion. But we're not in a financial position or a capacity position to
provide that in a fair and equitable basis. And to give you an example, we have a
substantial number of individuals who enter the Nebraska Department of Corrections
without having eamed a high school diploma. And as an incentive for them to obtaln a
GED or thelr high school diploma, because now the Department of Corrections is in a
position to grant high school diplomas, to grant additional earned time, but there's only
s0 much capacity, and we have inmates who are being released at different times. But
what LB191 does and is able to capture is the ability to grant additional good time to
inmates who comply with the Correctional Department's disciplinary rules, and it allows
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for parolees to eam reductions in their parole time if they conduct themselves in a
manner and in conformity with all the conditions of their parole. So, essentially, LB191
provides that the Correctional Department shall reduce the term of a committed offender
by three days per month, beginning on the first month after they've served a year. So
after they've served a year, beginning on the first month after the completion of that
year, they can earn three additional days of good time. For parolees, parolees could
earn up to ten additional days of reduction of their parole term for each month that they
conduct themselves in conformance with the conditions of their parole. | direct your
attention to the fiscal note which shows a savings of $108,000 a year upon the first full
year of implementation of this...l'll call it earned time, but it's actually increasing good
time that...and | think is a conservative figure. And it kind of relates to the discussion
that just occurred on what figure do you give the court when you're determining the cost
of incarceration. There's the daily per diem rate which is about $15 per inmate per day
which only includes the cost of food and clothing and basic incidentals. And then there
i8 the actual cost per annum to incarcerate someone that includes all expenditures from
General Fund, Cash Fund, and federal, and that approach is about $28,000 per year,
And | think the conservative estimate of the fiscal analyst is that conservatively the
reduction in time would be the equivalent of 19 inmates. And if you multiply that 19
inmates by the per diem rate, that's where you get to $108,000. If you multiplied it by the
annual cost per inmate, that nearly doubles. So for those reasons, | would urge this
committee's favorable consideration of advancing LB191. it serves two purposes, and
that is to improve the safety and security of inmates and staff by encouraging inmates to
conduct themselves in accordance with disciplinary rules, resulting in the increase in the
number of good time that they could earn. And it will result In a cost savings to both the
Corrections Department and the Probation Department, because as parolees, time on
parole is reduced,; it increases the number of individuals that can move into parole
without having to increase parole officers. With that, I'd answer any questions that you
may have. [LB191]

SENATOR ASHFORD: Thanks, Senator Council. And this also was, | think, one of our...
[LB191]

SENATOR COUNCIL: LR542. [LB191]
SENATOR ASHFORD: ...but clearly, it's the work you've been doing... [LB1 91]
SENATOR COUNCIL: But it's an LR542 recommendation. [LB191]

SENATOR ASHFORD: ...but we did think about it, at least, in LR542, But | think Bob
also had it on his modifications as well. (LB191]

SENATOR COUNCIL: As well, yes. And as | indicated, Mr. Houston, Ms. Casmer, and |
have been discussing various ways of granting additional good time to paroless and
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inmates. [LB191]

SENATOR ASHFORD: Thank you very much. Okay, proponents of this measure? Bob
Houston. [LB191]

SENATOR LAUTENBAUGH: Now he testifies. [LB191]

SENATOR ASHFORD: Yeah, yeah. Picking favorites, but we'll let it go (faughter).
[LB191]

BOB HOUSTON: (Exhibit 5) Good afternoon, Chairman Ashford and members of the
Judiciary Committee. My name is Bob Houston, H-o0-u-s-t-0-n. I'm Director of the
Nebraska Department of Correctional Services. I'd like to thank Senator Coungil...thank
you, Senator, for introducing the bill on behalf of the department. This bill was.a
department budget modificatlon resulting in savings to the...and could result In the
savings to the department of $108,000 in the second year due to the population
reduction. The savings have been Incorporated into the Governor's recommended
budget. As of December 2, 2010, 2,760 inmates have been incarcerated for more than
a year. Of this number, 687 or approximately 25 percent, did not have a Class | or Class
I1,"or more than three Class lll misconduct reports. The current good time provision will
remaln the same. This legislative bill would add a component to the current good time
law for those inmates who are incarcerated with the department after its effective date.
Under this bill, inmates could earn an additional three days of good time following a
12-month period, during which he or she had not been found guilty of a Class land Il
offense nar more than three Class 1l offenses under the department's disciplinary code.
Examples of Class | and Il offenses are assault, possession of a weapon, escape,
refusing to submit to a search, disobeying a direct order, gang/security group activities,
and false reporting. A Class 1l offense includes things as possession or receiving
unauthorized articles, violations of sanctions, swearing, cursing, and use of abusive
language or gestures. This provision has the potential to lower the prison population,
and, therefore, reduce costs, It also rewards good behavior within the prison system.
Inmates under this bill would have the ability to positively impact their release date by
engaging in appropriate actions and refraining from negative ones. LB191 also changes
the good time earned by offenders on parole. Currently, inmates on parole receive an
additional two days of good time per month for compliance with their parole plan. This
bill would change that amount of good time on parole from two days to ten days. The
provision Incentivizes compliance with the parole plan by offering offenders the
opportunity to decrease the amount of time they spend on parole by exhibiting good
citizenship. | believe this bill is a positive step in managing both the behavior and the
size of the Inmate population, and I'd be pleased to answer any questions. [LB191]

SENATOR ASHFORD: Any questions of Bob? Again, Bob, thank you and all of your
team for the good work you've been able to do this last year in addressing the prison
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Earned Time

- “remise:, i .

olent offenders (current offense only) earn up to 25%, serving at least 75% -of thelf s,enteneé_s.
Non-Violent sffenders (current offénse only) &am up to 50%, serving at least 50% of thelr sentences.

Application/implamentation:
Violent; €arn 7 days per month
4 days for-appropriste behavior {lack of “guilty” misconduct reports)
No Class I; No Class lI; and fio mora than one Class il
3 days for compliance with personalized plan
Personalized plan includes all recommendations for work, education, treatment, etc.

L0
Non-Violent: Earn;idays per month
GQ days for-appropriate behavior (lack of “gullty” misconduct reports)
) No Class I; No Class Il; and no more-than one Class I
4 K days for compliance with personalized plan
\ Personalized plan includes afl recommendations for work, education, treatment, etc.

A chiecklist would be created for staff to complete regarding.compliance with personalized plan. This would be an “all or
nothing” declsion. For example, If an inmate went to work each day as required by the personalized plan, but did not
attend GED classes as récommended, he/she would not recelve the earned time for compliance with the personalized

plan for that month,

If an inmate is on a waiting Iist for treatment programming and has accepted the recommendation (meaning written

cknowledgement of his/her acceptance Into the program when space permits) he/she recelves earned credit for those
months, If, however, the time for program participation comes and the Inmate refuses treatment, all credit earned
toward compllance with personalized plan would be forfeited. This would require either the earned credit be
“contingent upan final program patticipation” or a misconduct regort be written for fallure to com ply with personalized
plan. However, It would require a change in the amount of good time that could be taken so this could be cumbersome
to manage.

Some points.of concern:
“Satisfactory participation or successful completion” can be subjective terms

Judges, victims won’t know TRO up front
29-2204 (1) B (b) and {c) require the Inmate know the maximum amount of time he/she must serve on minimum

and maximum sentence — this statute may need revision
Inmate could serve more time than necessary since good time would be applied after it is earned.
Error rate could be higher due to applying monthly rather than all at once.
Is PED impacted? Parole board doesn’t know TRD when looking at paroling
Will calculation of “consecutlve” sentences be Impacted?
- ‘curreritly NDCS decides whether sn MR goes to-UDCor 1BE-
There Is no appeals process in UDC; appeals are allowed In IDC
DCS would not be able to take good time for misconduct as it may or may not have heen earned. Can we take
good time to be subtracted from future earnings?

Go
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1~ west Reporter Image (PDF)
274 Neb, 916, 744 N.w.2d 410

‘Briefsy and Other Related Documents

Judages and Attorneys

Supreme Court of Nebraska.
David ). ANDERSON, appeilee,
v

Robert HOUSTON, director, Nebraska Department of Correctlonal Services, appellant,

Nos. 5-05-1561, S-06-206.
Feb. 1, 2008.

Background: Inmate filed petition for writ of habeas corpus requesting sentence credit for time he
spent at liberty after the Department of Correctional Services mistakenly released him long before his
sentences were to expire. The District Court, Douglas County, Marlon A. Polk, J., granted writ and
inmate's request that Department pay court costs. Department appealed and flled petition to bypass

the Court of Appeals.

Holdings: The Supreme Court, Heavican, C.J., held that:

(1) on appeal of a habeas petitlon, an appellate court reviews the trlal court'
error and [ts conclusions of law de novo,

(2) district court had jurlsdiction to review habeas petition, even though It was not in county In which
Inmate was confined;

(3) prematurely released prisoners who had knowledge of a governmental mistake and yet made no
effort to correct It do not deserve sentence credit under the equitable doctrine;
(4) a prisoner who does not try to Inform officials that his release was premature carrles the burden
to show that the complexity In calculating his or her release date, or some cognlitive deficlency,
prevented him or her from realizing the release was premature,;

(5) remand was necessary for the trlal court to determine whether Inmate tried to Inform officlals of
thelr mistake and, If not, whether inmate reasonably did not know his release was premature;

(6) district court lacked jurlsdiction when It Issued order granting Inmate's request for payment of

court costs; and
(7) an order granting habeas rellef qualifies as a final order for purposes of an appeal.

s factual findings for clear

Judgment granting writ reversed, and cause remanded; judgment granting request for costs
vacated.

Connolly and Gerrard, 13., concurred In result.

Wright, J., concurred and filed opinlon,

West Headnotes

LLIM lte Cit ferences for this Headn

110 Criminal Law

:110XXIV. Revlew
. 110XXIV(L) Scope of Review in General

110XXIV(L)4 Scope of Inquiry
. 110k1134.39 k, Jurisdiction and venue, Most Cited Cases 70

(Formerly 110k1134(3))
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involve a factual dispute Is determined by an appellate court

A jurisdictional questton that does not
pellate court to reach a concluslon Independent of the lower

as a matter of law, which requires the ap
court's decislon,

{21 M KeyClte Clting References for this Headnote

197 Habeas Corpus
.. 197111 Jurlsdiction, Proceedings, and Rellef

. 19711I(D} Review
. 197111(D)2 Scope and Standards of Review
& 197k842 k. Review de novo. Most Cited Cases

lall
» 197 Habeas CorpusL‘{T Cltl fi is Headnot
197111 Jurisdiction, Proceedings, and Rellef

.+ 197111(D) Review
. 187111{D)2 Scope and Standards of Revlew
. 197k846 k. Clear error. Most Cited Cases

On appeal of a habeas petition, an appellate court reviews the trial court's factual findings for clear
error and Its conclustons of law de novo.

muwﬂmmgm;&ﬂms_ﬂmm

197 Habeas Corpus
_ 197111 Jurisdiction, Proceedings, and Rellef
197111(B) Jurisdiction and Venue

. 197II1(B)2 Personal Jurisdiction and Venue
.. 197k634 k. State or territorial courts, Most Cited Cases

District court In which Inmate filed his habeas petition had jurisdiction to review petition, even
though court was not in county In which Inmate was confined; Department of Correctional Services

submitted to the court's “jurisdiction” at the Initlal hearing by falling to object to venue, and Inmate
was later transferred to correctional center In same county as district court. .

[41 M_Kgygltg Clting References for this Headnote

110 Criminal Law
. 110XXIV Review
110XXIV(B) Nature and Grounds of Appellate Jurlsdiction
110k1016 Appellate Jurlsdiction
.. 110k1017 k. In general. Most Cited.Cases

If the court from which an appeal was taken lacked jurisdiction, the appellate court acquires no
Jurisdiction.

@M KeyCite Citing References for this Headnote

106 Courts
1061 Nature, Extent, and Exercise of Jurlsdiction In General
. 106[(A) In General
. 106k22 Consent of Parties as to Jurlsdliction
...106k24 k. Of cause of action or subject-matter. Most Clted Cases

http://web2.westlaw,com/result/documenttext.aspx Porigin=58 earch&cfid=1&cnm=Search_... 9/29/2014
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Litigants can not confer subject matter jurisdiction upon a tribunal by acqulescence or consent.

[5_111{ KeyCite Citing Refetences for this Headnote
110 Criminal Law
. 110IX Venue

. 110IX{CY Objections and Exceptions
~. 110k145 k. In general. Most Cited Cases

Venue provislons confer a personal privilege which may be walved by the defendant,

71 M KeyCite Citing References for this Headnote

197 Habeas Corpus
197111 Jurisdiction, Proceedings, and Relief

. 197111(B} Jurisdiction and Venue
197111{B31 In General
197k612 State Courts; Judges, or Officers
197k612.1 k. In general. Most Cited Cases

eb.Rev.St, § 29=

Any and all district courts have subject matter jurisdiction over habeas clalms. N
2801.

iy,

18114 Keycite Citing References for this Headnote

197 Habeas Corpus
197111 Jurisdiction, Proceedings, and Rellef
. »197111(B) Jurisdictlon and Venue
¢ 1971IKB)2 Personal Jurlsdiction and Venue
. 197k634 k, State or territorial courts. Most Clted Cases

An application for a writ of habeas corpus to release a prisoner confined under sentence of court
must be brought In the county where the prisoner Is conflned.

L&lM KevClte Clting References for this Headnote

197 Habeas Corpus
197111 Jurisdiction, Proceedings, and Rellef

197111(C) Proceedings
197111(C)1 In General

197k691 Dismissal
T197k691.1 k, In general, Most Cited Cases

instituted in a county other than the one in which prisoner Is

Where habeas proceedings are
s the proceedings.

confined, it Is the duty of the court, on objectlon to Its jurisdiction, to dismis

DQIM KeyClte Clting References for this Headnote

197 Habeas Corpus
197111 Jurlsdiction, Proceedings, and Rellef
. 1971I1(B) Jurisdiction and Venue

. 197II1(B)3 Walver and Transfer
. 197k651 k. Walver of objectlons. Most Cited Cases

L
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Where application Is made for a writ of habeas corpus to the district court of a county other than
that in which the prisoner Is confined, and the officer In whose custody the prisoner is held brings the
latter Into court and submits to the jurisdiction without objection, the prisoner Is then under
confinement In the county where the action Is brought, and the court has authority to Inquire Into the

legality of his restraint,

[11] L‘fr KeyCite Clting References for this Headnote

197 Habeas Corpus
- 1971 In General
. 1971(A) In General
1971{A¥1 Nature of Remedy in General
. 197k206 Purpose and Use of Writ
- 197k207 k. Release from restraint, Most Cited Cases

The habeas corpus wrlit provides illegally detained prisoners with a mechanism for challenging the
legality of a custodlal deprivation of liberty.

[lgllif KeyCite Citing References for thls Headnote

197 Habeas Corpus
19711 Grounds for Rellef; Illegality of Restraint
1971I{A) Ground and Nature of Restralnt
197k441 k. Improper restraint or detentlon in general, Most Clted Cases

To secure habeas corpus rellef, the prisoner must show that he or she Is being lllegally detalned
and Is entitled to the benefits of the wrlt.

[131 M KeyCite Clting References for this Headnote

350H Sentencing and Punishment
. 350HV Sufficlency and Construction of Sentence Imposed
- 350HV(D) Credits
- 350Hk1164 Release
- 350Hk1169 k. Erroneous release. Most Clted Cases

Sentence credit for time erroneously spent at liberty Is a common-law doctrine rooted In equity
and is often called the “equitable doctrine.”

[14] |-‘ff KeyClte Clting References for this Headnote

350H Sentencing and Punishment
350HV Sufficiency and Construction of Sentence Imposed

. 350HV(D) Credits
. 350Hk1164 Release

- 350HK1169 k. Erroneous release. Most Cited Cases

A prisoner Is eligible for sentence credit under the equitable doctrine when his premature release Is
due to simple negligence by officlals.

[15] [g KevCite Clting References for thls Headnote

. 92 Constitutional Law
. 92XXVII Due Process

http://Web2.westlaw.com/result/documenttcxt.aspx?origin=Search&cﬂd=1&cnm=Scarch_... 9/29/2014 ” E)
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92XXVII{H) Criminal Law
92XXVII{H)11 Imprisonment and Incldents Thereof

< 92k4830 k. Discharge and release. Most Cited Cases

.- 31Q Prisons M KeyCite Clting References for this Headnote

31011 Prisoners and Inmates
310II(F) Duration of Confinement
. 310k241 k. DIscharge and release In general, Most Cited Cases
(Formerly 310k14)

Department of Correctlonal Services did not commit misconduct rising to the level of a due process
violatlon when It mistakenly prematurely released prisoner from Incarceration, U.S . C.A. :
14,

[y
el ] KeyClte Clting References for this Headnote

350H Sentencing and Punishment
3501V Sufficlency and Constructlon of Sentence Imposed
« 350HV(D) Credits
350Hk1164 Release
. 350Hk1169 k. Erroneous release. Most Cited Cases

Sentence credlt for time erroneously at liberty Is an equltable doctrine and should be applied only
where equity demands Its application.

[17] LJ{ KeyClte Citing References for this Headnote

. -350H Sentencing and Punishment
. 350HV Sufficlency and Construction of Sentence Imposed

« 350HV(D) Credits
. 359Hk116_4 Release

P ——

T 350HKk1169 k. Erroneous release. Most Clted Cases

Two rights are served by the equitable doctrine providing sentence credit for time erroneously
spent at liberty: the first right Is society's right to expect that once a defendant has been
incarcerated, the time will not be served in bits and pleces, and the second.right Is the right of a
prisoner to pay his debt to soclety in one stretch, not in bits and pleces.

[18] [_‘{f KeyCite Clting References for this Headnote

350H Sentencing and Punishment
. 350HV Sufflclency and Construction of Sentence Imposed

350HV(D) Credits
350Hk1164 Release
350HK1169 k. Erroneous refease. Most Clted Cases

No equitable relief Is required where a prisoner causes his or her own premature release from
prison, thwarts governmental attempts at recapture, or misbehaves while at liberty.

[19] M KeyClte Clting References for this Headnote

350H Sentencing and Punishment
.. 350HV Sufficiency and Construction of Sentence Imposed

. -350HV(D) Credlts

http://web2.westlaw, com/result/documenttext.aspxorigin=Search&cfid=1 &cnm=Search_... 9/29/2014
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350Hk1164 Release
. 350HKk1169 k. Erroneous release, Most Cited Cases

Where It Is clear that a prisoner had knowledge of a government mistake and made no effort to
correct It, equity does not demand credit for time erroneously at liberty.

[20] L’.f KeyCite Citing References for thls Headnote

.. 350H Sentencing and Punishment
. 350HV Sufficlency and Constructlon of Sentence Imposed
350HV{D) Credits
350Hk1164 Release
" 350Hk1169 k. Erroneous release, Most. Cited Cases

Prematurely released prisoners who had knowledge of a governmental mistake and yet made no
effort to correct it—like prisoners who actively cause or prolong a premature release or commit crimes
while at liberty—do not deserve sentence credit under the equltable doctrine.

LZLIM KeyCite Clting References for this Headnote

350H Sentencing and Punishment
350HV Sufficlency and Construction of Sentence Imposed
350HV(D) Credits
350Hk1164 Release
.. 350HK1169 k. Erroneous release; Most Cited Cases

To preserve the right to credit for time spent at [lberty, a prisoner who knows his of her release s
erroneous must make a reasonable attempt to notify authoritles of the mistake.

L&M Cite Citlng References for this dnote

350H Sentencing and Punishment
. 350HV Sufficiency and Construction of Sentence Imposed

350HV(D) Credits
. 350Hk1164 Release
. 350HK1169 k. Erroneous release. Most Cited Cases

Although a prisoner who knows hlis or her release Is erroneous need not, In attempting to notify
authorltles of the mistake to preserve the right to credit for time spent at liberty, continue to badger
the authoritles, a reasonable attempt may well include vaicing an objection at the time of release or
contacting authorities a short time later In order to clarify his or her status.

12314 keycite citing References for this Headnote

350H Sentencing and Punishment
. 350HV Sufficiency and Construction of Sentence Imposed

350HV(D) Credlts
+ . 350Hk1164 Release
.~ 350HKk1169 k. Erroneous release. Most Cited Cases

A prisoner who seeks credit for time erroneously spent at liberty and who does not try to Inform
officials that his release was premature carries the burden to show that the complexity In calculating
his or her release date, or some cognitive deficlency, prevented him or her from realizing the release

was premature,

1
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1241 keycite Citing References for this Headnote

350H Sentencing and Punishment
.- 350HV Sufficiency and Construction of Sentence Imposed

« 350HV(D) Credits
+ +350Hk1164 Release
350Hk1169 k. Erroneous release, Most Cited Cases

When a prisoner seeks credit for time erroneously spent at liberty but did not try to Inform officlals
that his release was premature, the government has what essentlally amounts to a burden of
production to provide the prisoner, who carrles the burden to show that the complexity in calculating
his or her release date, or some cognitive deficiency, prevented him or her from realizing the release
was premature, with any and all records relevant to inqulry; such records would Include any copies of
the original sentencing order, as well as any records related to earned release time, work release,
commutations, and any other such materlals.

[25] M KeyCite Clting References for this Headnote

197 Habeas Corpus
. 19711I Jurlsdiction, Proceedings, and Rellef
1971II{D) Review
"197111(D)3 Determination and Disposition
. 197k862 Remand
. 197k864 Criminal Cases
- 197k864(5) k. Sentence and punishment, Most Clted Cases

On appeal from grant of habeas rellef to inmate who sought sentence credlt for time erroneoqsly
spent at liberty under the equltable doctrine, remand was necessary for the trial court to determine
whether inmate trled to inform officlals of thelr mistake and, If not, whether inmate reasonably did

not know his release was premature.

[26] M KeyCite Clting References for this Headnote

197 Habeas Corpus
. 197111 Jurisdiction, Proceedings, and Rellef
1971II(D) Review

197111(D)1 In General
197k821 Effect of Proceeding for Review; Stay

. 197k821.1 k. In general. Most Clted Cases

District court was dlvested of jurisdiction when the Department of Correctional Setvices perfected
lts appeal of the district court's order granting Inmate's petition for habeas rellef, and thus district
court lacked jurisdiction when it subsequently Issued orders granting inmate's request for payment of
court costs and motion to withdraw a prior request for legal fees.

{271 M KeyClte Citing References for this Headnote

¢ 110 Crminal Law
« 110XXIV Review

. 110XXIV(F) Proceedings, Generally
. .110k1083 k. Effect of transfer or proceedings therefor. Most Clted Cases

A trial court Is divested of jurisdiction when a party perfects appeal of a final order,

1
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I_Z_S_IM KeyCite Clting References for this Headnote

197 Habeas Corpus
. 197111 Jurlsdiction, ProceedIngs, and Rellef
197I11(D) Review
1971II(DY1 In General

. 197kB14 k. Declslons reviewable. Most Cited Cases.

The test of finality for the purpose of an appeal in a habeas corpus proceeding Is not necessarily
whether the whole matter Involved In the actlon Is concluded, but whether the particular proceeding

or action s terminated by the judgment.

[29] M KeyCite Clting References for this Headnote

197 Habeas Corpus
197111 Jurisdiction, Proceedings, and Rellef

. 197111{D) Review

. 19711(D)1 In General
197k814 k. Decisions reviewable. Most Cited Cases

An order granting habeas rellef qualifies as a final order for purposes of an appeal.

*%413 Syllabus by the Court

*916 1, Judgments: Jurisdiction: Appeal and Error, A jurlsdictional question that' dqes not
involve a factual dispute Is determined by an appellate court as a matter of law, which requires the
appellate court to reach a conclusion Independent of the lower court's declslon.

%917 2. Habeas Corpus: Appeal and Error. On appeal of a habeas petition, an appellate court
reviews the trial court's factual findings for clear error and its conclusions of law de novo.

3, Jurisdiction: Appeal and Error, If the court from which an appeal was taken lacked
jurisdiction, the appellate court acquires no jurisdiction,

4. Jurisdiction: Venue: Waiver. Litigants cannot confer subject matter jurlsdiction upon a
tribunal by acqulescence or consent, In contrast, venue provisions confer a personal privilege which

may be walved by the defendant.

5. Habeas Corpus. An application for habeas rellef may be made to any one of the judges of the
district court or to any county judge.

6. Habeas Corpus: Jurisdiction. An application for a writ of habeas corpus to release a prisoner
confined under sentence of court must be brought In the county where the prisoner is confined. And
where proceedings are instltuted in another county, It is the duty of the court, on objection to Its
jurisdiction, to dismlss the proceedings.

7. Habeas Corpus: Jurisdiction. Where application is made for a writ of habeas corpus to the
district court of a county other than that in which the prisoner is confined and the officer In whose
custody the prisoner Is held brings the latter Into court and submits to the jurisdiction without
objection, the prisoner Is then under confinement In the county where the action Is brought, and the
court has authority to Inquire Into the legality of his or her restraint.

8. Habeas Corpus. The habeas corpus writ provides Illegally detalned prisoners with a mechanlsm
for challenging the legallty of a custodial deprivation of |Iberty.

T
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9, Habeas Corpus: Proof. To secure habeas corpus rellef, the prisoner must show that he or she

Is belng lllegally detalned and Is entitled to the beneflts of the writ,

10. Sentences: Equity. Credit for time erroneously at liberty Is an equltable doctrine and should
be applied only where equity demands Its applicatlon.

11. Sentences: Equity. No equitable relief is required where a prisoner causes his or her own
premature release from prison, thwarts governmental attempts at recapture, or misbehaves while at

liberty,

12. Sentences: Equity. Where It Is clear that a prisoner had knowledge of a government mistake
and made no effort to correct It, equity does not demand credit for time at liberty.

13, Sentences: Equity. Prisoners who had knowiedge of a governmental mistake and yet made

no effort to correct it—like prisoners who actlvely cause or prolong a premature release or commit
crimes **414 whlle at liberty—do not deserve sentence credlt under the equitable doctrine.

14. Sentences: Notice. To preserve the right to credit for time spent at (iberty, a prisoner who
knows his or her release Is erroneous must make a reasonable attempt to notlfy authorities of the
mistake.

15. Sentences: Notice. Although the prisoner need not continue to badger the authoritles, 2
reasonable attempt may well Include voicing an objectlon at the time of release or contacting
authoritles a short time later In order to clarify his or her status.

16, Sentences: Proof. The prisoner carrles the burden to show that the complexity In calculating
his or her release date, or some cognitive deficlency, prevented him or her from realizing the release
was premature. The government has what essentially *918 amounts to a burden of production to
provide the prisoner with any and all records relevant to this Inquiry. Such records would Include any
coples of the orlginal sentencing order, as well as any records related to earned release time, work
release, commutations, and any other such materials.

17. Jurisdiction: Final Orders: Appeal and Error. A trial court Is dlvested of jurisdiction when a
party perfects appeal of a final order.

18. Habeas Corpus: Final Orders: Proof. The test of finality for the purpose of an appeal In a
habeas corpus proceeding Is not necessarlly whether the whole matter Involved In the actlon Is
concluded, but whether the particular proceeding or action Is terminated by the judgment.

19. Habeas Corpus: Final Orders. An order denying habeas corpus rellef qualifies as a final
order.

20. Habeas Corpus: Flnal Orders. An order granting habeas corpus relief qualifies as a final
order.

Jon Bruning, Attorney General, Kimberiey Taylor-Riley, and Ryan Gilbride for appellant.

Michael D. Nelson and Cathy R. Saathoff, Omaha, of Nelson Law, L.L.C., and April L. O'Loughlin, of
O'Loughlin Law, P.C., for appellee,

HEAVICAN, C.)., WRIGHT, CONNOLLY, GERRARD, STEPHAN, McCORMACK, and MILLER-LERMAN, 1.

HEAVICAN, C.J,
1. INTRODUCTION

David J. Andersen, an inmate at the Nebraska State Penitentiary In Lancaster County, flled a writ
of habeas corpus In the district court for Douglas County. In his writ, Anderson requested sentence
credit for time he spent at liberty after the Nebraska Department of Correctional Services

8%
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(Department) mistakenly released Anderson long before hls sentences were to explre, After
concluding that It had jurisdiction over the matter, the district court granted Anderson's writ, The
Department appealed and also filed a petition to bypass the Nebraska Court of Appeals, which we
granted. We reverse, and remand for reasons set forth below. We also vacate the district court's

orders for related legal fees and costs.

#919 11. BACKGROUND
Anderson was convlcted In Douglas County District Court of a Class LI felony, theft by unlawful
taking, and a Class 1V felony, theft by unlawful taking. The court sentenced Anderson to 3 to 5 years'
imprisonment for the Class III felony and **415 20 months' to 5 years' Imprisonment for the Class
1V felony. The court ordered the sentences 1o run concurrently.

On July 8, 2003, the Department mistakenly released Anderson from Incarceration a mere 3
months Into his sentence. If Anderson had remained In custody, he would have been eligible for
parole on July 14, 2004, with a mandatory release date of July 14, 2005, The Department eventually
discovered Its mistake and, on September 16, 2003, filed a motion for capias and notice of hearing In

the Douglas County District Court. The record Is unclear, however, whether notice of this hearing was
sent to Anderson, nor Is It clear whether he recelved IL. Anderson claims he did not recelve the notice.
Either way, Anderson did not appear at the hearing scheduled for September 24. That same day, the

district court Issued an order directing any law enforcement officers to arrest Anderson If they located
him. Although the record does not explain why, the clerk's office did not Issue that warrant for

approximately 14 months.

In the Interim, however, Douglas County filed a motion for declaration of forfelture of Andersen's
ball bond for the reason that Anderson falled to appear at the September 24, 2003, hearing, This
motlon, which was filed on March 17, 2004, and an accompanying letter were mailed to Anderson at
an address specified in the certificate of service. Had Anderson recelved these documents, he

certalnly would have had reason to belleve that something was amiss with his status as a released
prisoner. It is not clear, however, where the county obtained that address or whether the address

was, In fact, accurate. On March 26, the court entered a default judgment forfeiting Anderson's bond.

On January 3, 2005, a little more than 9 months after the bond forfelture proceeding, police
arrested Anderson during a routine traffic stop. Anderson was then returned to the Nebraska State
Penitentiary in Lancaster County. After accounting for the time Anderson was absent from prison, the
Department found that his ¥920 recalculated parole eligibility date was January 9, 2006, and that his
new mandatory release date was January 9, 2007.

Anderson then filed a wrlt of habeas corpus In Douglas County District Court. AL the Inltial hearing,
the Department walved any objection to jurisdiction In Douglas County. Anderson was then
transported from the state penitentiary to the Douglas County Correctional Center by the Douglas
County sheriff. Sometime later, however, the Department attempted to quash Anderson's habeas
corpus petition on the ground that the Douglas County District Court lacked subject matter
jurlsdiction. After an evidentlary hearing, the district court concluded that it had jurlsdiction. This
conclusion was based on Glllard v, C@Qg,ﬂ‘i which the district court read as standing for the
proposition that jurisdiction in habeas proceedings can effectively be transferred from one county to
another. The district court noted that the Department walved jurisdiction at the initlal hearing and
therefore concluded that jurisdiction was proper in Douglas County.

EN1. Gillard v. Clark, 105 Neb. 84, 179 N.W, 396 (1920).

The court then held an evidentiary hearing to address the merits of Anderson's underlying habeas

clalm. Here, the court cited our decision In State V. Te'ma:"f-ﬁ‘-a in which we held that prisoners must
serve thelr sentences continuously and therefore may not consent to serving sentences Intermittently.
As a result, the court granted Anderson's writ. In response, the Department* %416 flled a notice of

appeal, our case No. S-05-1561.

1L
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EN2. State v. Texel, 230 Neb, 810, 433 N.W,2d 541 (1989).

Shortly thereafter, the district court entered two additional orders. In Its first order, flled on
January 20, 2006, the court granted Anderson's request that the Department pay court costs. Then,
in an order filed on February 10, 2006, the court permitted Anderson to withdraw his request that the
Department pay his legal fees, The Department appealed these orders, our case No. $-06-206, and
filed a petition to bypass the Court of Appeals. We consolldated both appeals for our review.

*921 111, ASSIGNMENTS OF ERROR
On appeal, the Department assigns that the district court erred by (1) finding that It had subject
matter jurisdiction over Anderson's habeas petition, (2) granting habeas corpus rellef to Anderson,
and (3) entering the January 20 and February 10, 2006, orders after the Department perfected its

inltial appeal,

1v. STANDARD OF REVIEW

mlﬂ A jurisdictional question that does not Involve a factual dispute is determined by an
appellate court as a matter of law, which requires the appellate court to reach a conclusion

Independent of the fower court's decislon,fl3

FN3. State v. Loyd, 269 Neb, 762, 696 N.W.2d 860 (2005).

Qlllf It appears that Nebraska case law has not yet expressly Identifled the exact standard of
review on appeal of a habeas petition, Drawing Insight from other jurisdictions, we hold that on
appeal of a habeas petition, an appellate court reviews the trial court's factual findings for clear error

and Its concluslons of law de novo . EN4

FN4. See Garcia v, Mathes. 474 F.3d 1014 (8th CIr.2007),

V. ANALYSIS
We think It prudent to address the arguments In the order in which they were presented to us.
Accordingly, we begin our analysis by addressing whether the district court had jurisdiction and then

conslder the Department’s clalm that Anderson was not entltled to habeas rellef, We conclude our
analysis by addressing the orders of the dlstrict court Issued after the Department's notice of appeal,

1, JURISDICTIONAL QUESTION

[31 L!fﬂﬂ M The Department clalms that the district court for Douglas County did not have
subject matter jurisdiction over Anderson's habeas petitlon because Anderson was confined in
Lancaster County. It is well established that If the court from which an appeal was taken lacked
jurlsdictlon, the appellate court acquires no jurlsdiction.EN2 Thus, If the district court lacked
jurlsdiction to *922 entertaln Anderson's habeas petition, we, too, would have no jurisdiction to
review the merlts of Anderson's petition.

FNS. State v. Jacques, 253 Neb. 247, 570 N.W.2d 331 (1997).

[51 M[g M Before we proceed to the substance of the jurisdictional Issue, we pause to note our
bellef that the Department may have misspoken when It fashioned Its argument. The argument that
the case should have been brought In the district court for Lancaster County as opposed to the district
court for Douglas County Is perhaps a challenge to venue rather than subject matter jurisdiction. The
difference Is significant. For one, litigants cannot confer subject matter jurisdiction upon **417 a

tribunal by acqulescence or consent, EN6 1 contrast, venue provisions confer a personal privilege
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which may be walved by the defendant,EZ

FN6. Muir v. Nebraska Dept. of Motor Vehicles, 260 Neb. 450, 618 N.W.2d 444 (2000)
(clting Hagelstein v. Swift-Eckrich, 257 Neb. 312, 597 N.W.2d 394 (1999)).

EN7. Id.

In addition, we think It clear that the Douglas County District Court had subject matter jurlsdiction
In this case, Under Nebraska law, an application for habeas rellef may be made to " any one of the
judges of the district court, or to any county judge.” ENB pecause “any” district judge obviously
includes the district court for Douglas County, It is beyond dispute that the district court for Douglas
County had subject matter jurisdiction over Anderson's habeas claim.

Neb, Rev.5ta 29-280 elssue 19 (emphasls supplled).

IZIMLB_I M But while the above language makes clear that any and all district courts In Nebraska
have subject matter jurisdictlon over habeas claims, It does not identify which county's district courts
may hear habeas clalms. This Issue—essentlally a question of venue—is the Issue which lles at the

heart of the Department's argument. To resolve that question, we turn to Qlllang!‘ﬂ\E fn which this

court held that

EN9. Gillard, supra note 1, 105 Neb. at 87. 179 N.W. at 398. See, also, Addison v.
Parratt, 204 Neb. 656, 284 N.W.2d 574 (1979).

an application for a writ of habeas corpus to release a prisoner confined under sentence of court
must be brought in the county where the prisoner Is conflned. [Citation omitted.] And where
proceedings are Instituted in another *923 county, It is the duty of the court, on objection to its

jurlsdiction, to dismiss the preceedings.
Relying on Gillard, the Department polnts out that Anderson was confined In the Nebraska State

Penitentiary In Lancaster County, yet sought habeas relief in the district court for Douglas County. In
effect, the Department appears to suggest that the district court for Douglas County was not the
proper venue to litigate the merits of Anderson's habeas clalm,

LS_lMIl_Ol M While the Department would be correct under Gillard's general rule, other language
In Glflard provided for a narrow exception:
[W1here application Is made for a writ of habeas corpus to the d[I]strict court of a county othet than
that In which the prisoner is confined, and the officer In whose custody the prisoner (s held brings

the latter Into court and submlits to the jurlsdiction without objection, the prisoner is then under
confinement In the county where the action Is brought, and the court has authorlty to inquire Into

the legality of his restraint, FNEQ

FN10. Gillard, supra note 1, 105 Neb, at 87, 179 N.W, at 398.

We belleve this exception applies here. Although Anderson filed hls habeas petition in Douglas
County—a county other than the one In which he was confined—Anderson was later transferred to the
Douglas County Correctional Center. Moreover, the Department submitted to the court's “jurisdiction”
at the Initlal hearing by falling to object to venue In Douglas County. As such, Anderson was under
confinement In Douglas County. The Douglas County District Court therefore had authority to consider

9/29/2014 47\
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the legality of Anderson's restraint.

2. ANDERSON'S CLAIM FOR HABEAS RELIEF

1] L‘fTI_l_Z_] ) Having resolved that the district court had jurisdiction over Anderson’s habeas
claim, we turn now to address the **418 merits of the habeas clalm ltself, The habeas corpus writ
provides lllegally detalned prisoners with a mechanism for challenging the legallty of a custodial
deprivation of liberty, L1 To secure habeas corpus rellef, the prisoner must show that he *924 or

she Is being lllegally detalned and Is entitled to the benefits of the writ.EN12

EN11. See Tyler v. Houston, 273 Neb. 100, 728 N.W,2d 549 (2007),

FN12, See id.

Anderson argues that he Is entitled to day-for-day credit toward his sentence for the time that he,
an erroneously released prisoner, spent at liberty. Anderson essentially belleves that hls sentence
continued to run from July 8, 2003, the date of erroneous release, to January 3, 2005, the date he
was picked up by officers, as though he were In prison the entire time. Therefore, Anderson belleves
the Department was obligated to release him no later than July 14, 2005, the date hls sentence was

originally set to expire, and that detalning him beyond that date was Wlegal ENL3

FN13. See Plercy v. Parratt, 202 Neb. 102, 273 N.W.2d 689 (1979),

In making this argument, Anderson invokes a line of cases under which erroneously released

prisoners recelved sentence credlt based on the belief that prematurely releasing and then
reincarcerating a prisoner impermissibly Interferes with the prisoner's right to expeditiously pay hls or

her debt to soclety.EN14 we review this authority Immediately below, then address what Impact It
may have on the present case In a subsequent sectlon,

EN14. See, In re Roach, 150 Wash.2d 29, 74 P.3d 134 (2003) (collecting cases); Gabrie|
3. Chin, Getting out of Jail Free: Sentence Credit for Periods of Mistaken Liberty, 45 Cath,

U.L.Rev. 403 (1996) (same).

(a) Theorles Permitting Rellef to Prematurely Released Prisoners
As set forth In the seminal case of White v. peariman,EV15 5 prisoner's “chance to re-establish
himself and live down his past” Is frustrated If the prisoner Is prevented from serving his sentence
continuously, This Is because “a prisoner sentenced to five years might be released In a year; picked
up a year later to serve three months, and so on ad libitum, with the result that he Is left without

even a hope of beating his way back.” ENLG -Therefore, on the theory that the government should not
be “permitted to *925 play cat and mouse with the prisoner, delaying indefinitely the explation of his

debt to soclety and his relntegration into the free community,” B¥Z numerous courts now employ
varlous remedies In cases Involving Interrupted sentences. ==

EN15, White v. Peariman, 42 F.2d 788, 789 (10th Clr,1530].

EN16, Id,
EN17. Dunne v, Keohane, 14 F.3d 335, 336 (7th Cir,1994),

4
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Specifically, courts have developed three distinct theorles for granting rellef to a prematurely
_released prisoner. The first theory Is based on notions of due process and is often called the
“walver-of-jurisdiction theory.” ¥ appears that courts apply the walver-of-jurisdiction theory
when the premature release resulted from gross negligence by prison officlals and (asted “a long
perlod of time.” EN20 11 sich cases, the ¥*419 government Is sald to have walved Its right to
reincarcerate the prisoner and thus the remedy is a complete exoneration of the prisoner's

sentence.FN2L The rationale Is that It would be “"unequivocally Inconsistent with ‘fundamental
principles of liberty and justice’ to require a legal sentence to be served” after such an

Interruption,EN22

FN18. See, Tyler, supra note 11; In re Roach, supra note 14;

FN19. Schwichtenberg v. ADOC, 190 Arlz, 574, 577, 951 P.2d 449, 452 (1997);

FN20. In re Roach, supra note 14, 150 Wash.2d at 34, 74 P.3d at 137, See, also,
Schwichtenberq, suprg note 19.

FN21. In re Roach, supra note 14; Schwichtenberg, supra note 19,

FN22, Green v. Christiansen, 732 F.2d 1397, 1399 (9th Cir 1984).

The second theory, devised by the NInth Circult, Is known as the “estoppel theory” and Is also
rooted T Aotons of due process, 2= Under this theory, the government |s estopped from
reincarcerating the prisoner when a particular set of circumstances are present, Essentlally, those
clrcumstances arlse when (1) the government knew the facts surrounding the release, (2) the
government Intended that the prisoner would rely upon its actions or acted In such a manner that the
prisoner had a right to rely on them, (3) the prisoner was Ignorant of the facts, and (4) the prisoner

relled on the government's actions to his or her detriment, E2¢

FN23. U.S. v. Martinez, 837 F.2d 861, 865 (9th C|r.1988), Accord Schwichtenberd, supra
note 19 (clting Martinez, supra ).

EN24, Green, supra note 22.

*926 Notably, a prisoner who knew that his or her release was erroneous cannot clalm to have

been “Ignorant of the facts” and therefore cannot invoke the estoppel theory.Elig Further, because
the estoppel theory Is rooted in due process, and because a due process challenge to executlve action

requires behavlor that Is “egregious [and] outrageous,” EN26 te estoppel theory requires some

afflrmative misconduct by authorities.FN2Z

EN25, Martinez, supra note 23, 837 F.2d at 865.

EN26, County of Sacramento v. Lewis, 523 U,S, 833, 847 n. 8, 118 S.Ct, 1708, 140
L.Ed.2d 1043 (1998).
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EN27, Martinez, suprd note 23.
LLQ]M[M] M The third and final remedy couds use In interrupted-detentlon cases Is to grant a

prisoner day-for-day credit for the time spent at liberty, EN28 However, numerous federal appellate
courts have held that the Due Process Clause does not require credit for the time spent at liberty In
cases of an interrupted sentence.m Instead, credit for time spent at liberty Is a common-law

doctrine rooted In equity and is often called the “equitable doctrine.” EN30 1, contrast to the walver-
of-jurisdiction or estoppel theorles, a prisoner Is ellgible for credit under the equitable doctrine when

the premature release Is due to simple negligence by officials. EN3L

EN28. Tyler, supra note 11; In re Roach, supra note 14,

0 (3d CIr.2007); son v, Cog

EN29, See, e.q., Yega v. U.S., 493 F.3d 31
195 F.3d 732 (4th CIr.1999); Dunne,

F.3d 4273 (5th Cir.2001); Hawkins v. Freeman,

supra note 17,
FN30. Tvler, supra note 11, 273 Neb. at 108, 728 N.W.2d at 556, Accord, [n.re Roach,

supra note 14; Schwi supra note 19.

EN31, In re Roach, supra note 14; Schwichtenberd, supra note 19,

[15] M By asking for day-for-day credit toward his sentence, Anderson relles solely on the
equitable doctrine of credit for time spent at liberty, He does not advance an argument under the
watver-of-jurisdiction or estoppel theorles, nor do we find evidence In the record suggesting that the
Department commltted misconduct rising to the level of a due process vlolation when It prematurely
released Anderson. As such, today's declslon focuses solely on **420 whether Anderson iIs entitled to

credit for time spent at liberty under the equltable doctrine, p 3
— e .
W

*927 For decades, the common-law rule In Nebraska was harsh but simple: Prisoners were not m'i:?w A
mstances.EN32 The first sign 2y ¥ |

entitled to credit for time spent outside the prison, regardless of the circu

that this longstanding rule might be in jeopardy came in Texel.EN33 1n dicta, the Texel court observed ot
that prisoners have the right to serve thelr sentences In a continuous manner,ﬂﬂﬁ a conclusion _dﬁ"
which, as noted above, Is universally cited as a reason to provide a remedy In Interrupted-sentence " W :

cases, EN33

1

[}

\ ¢

FN32, See, Ulrich v. O'Grady, 136 Neb, 684, 287 N.W. 81 (1939); Goodman v. Q'Grady.
135 Neb, 612, 283 N.W. 213 (1939); Mercer v. Fenton, 120 Neb. 191, 231 N.W. 807

(1930).

EN33, Texel, supra note 2.
FN34. Id,

EN35. See, e.g., White, suprd note 15.
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More recently, we had occasion to discuss credit for time spent at liberty In Tyler v. Houston F43%
In Tyler, a prisoner sought day-for-day credit for time spent out on bond while the state appealed,
and ultimately succeeded in overturning, the district court's grant of habeas rellef, Although we
surveyed court decislons applying the equitable doctrine, we found It unnecessary to formally adopt
or reject the doctrine In that case. As we explalned, even jurisdictions recognizing the equitable
doctrine refused to grant credit for time spent at liberty while the government appeals an adverse

habeas ruling.fN3Z

EN36, Tyler, supra note 11,

EN37. Id. (clting Hunter v. McDonald, 159 F.2d 861 (10th Clr.1947)).

Resolving Anderson's clalm requires that we finally confront questions hinted at In Texel and left
unresolved In Tyler. Are prisongrs’in Nebraska ever entitled to day-for-day credit for time erroneously
spent at lIberty under the equitable doctrine, and If so, under what clrcumstances will such credit be,

forthcoming? It Is to those questions that we now turn.

(b) Varlatlons of the Equitable Doctrine
In consldering whether to adopt the equitable doctrine In Nebraska, we note that there are
numerous variations to choose from. The Ninth Circult, for example, simply grants credit for time

erroneously spent at liberty so long as the prisoner did *928 not contribute to his or her release,EN38
In so holding, the Ninth Circult does not take Into account whether the prisoner misbehaves while at

Iiberty.fN—39 Several other courts, however, find that prisoners who vabscond[ ] legal obligations while
at liberty” are not entitled to credit for time spent at liberty under the equitable doctrine.

EN38. Martinez, supra note 23,

FN39. See Schwichtenberg, supra note 19 (clting Martinez, supre note 23).

EN4D, Tyler, supra note 11, 273 Neb. at 109, 728 N.W.2d at 557. Sce, e.9., Inre Roach,
supra note 14; Bri : 3 P.2d 570 (Col : In re Messerschmldt, 104
Cal.App.3d 514, 163 Cal.Rptr. 580 (1980).

Similarly, courts recognlzing the equitable doctrine disagree about whether to grant credit to
prisoners who remained sllent when released, even though they knew the release was premature. A
few courts, including the Ninth Circult and Arizona Supreme Court, conclude that such “informed
sllence” Is inconsequential. Those courts grant credit for time spent at liberty even where the prisoner

knew the release was erroneous and yet said nothing to authorities. M3k 1n contrast, several other
¥%421 courts have elther denled credit In cases of Informed sllence E442 or, conversely, granted

credit specifically because the prisoner informed officlals of the mistake, EN43

FN41. See, Martinez, supra note 23; Sehwichtenberg, supra note 19. See, also, Vega,
supra note 29; People ex rel, Bilotti v. Warden, 42 A.D.2d 115, 345 N.Y.S.2d 584 (1973).

ENA2. Diaz v. Holder, 136 Fed.Appx. 230 (11th Cir.2005); Gaines v. Florlda Parole
Com'n, 962 So.2d 1040 (Fla.App.2007); Pugh v. State, 563 So.2d 601 (Miss.1990). Seg,

%

http://web2. westlaw.com/result/documenttext.aspx 7ot gin=Search&cfid=1&cnm=S8earch_... 9/29/2014



744 N W.2d 410 Page 180f22 5o g

punishment to which they have been sentenced, regardless of ... negligent error attributable to the
government,”

FN48, Texel, supra note 2, N 814, 433 N.W 44,

EN4S. In re Roach, supra note 14, 150 Wash.2d at 38, 74 P.3d at 139 (Chambers, 1.

concurring).

ENS0. Com, v. Blair, 699 A,2d 738, 743 (Pa.Super.1997). See, also, Artez v, Mulcrone,
: 24 1 1 ", ]

That leaves us with the other interest served by the equitable doctrine: The right of “a prisoner ...
to pay his debt to soclety in one stretch, not In bits and pleces.” ENS1 prawing upon this language,
Anderson reminds us that he “had the right to serve his sentence In one single perlod of Incarceration
urider Nebraska law.” ENS2 Of course, a prisoner who genuinely cherishes his right to a continuous
sentence, as Anderson purports to be, should at least “call[ ] attentlon to the mistake belng made”

before belng “efected from the penitentiary.” EX23

ENS1. Texel supra note 2, 230 Neb. at 814, 433 N.W.2d at 544,

FINS2. Brief for appellee at 9,

ENS3. See White, supra note 15, 42 F.2d at 789.

In contrast, a prisoner who remalns In Informed silence when erroneously released and then asks
for equitable relief upon relncarceration Is not truty motivated by the right to a continuous sentence,
Rather, such a prisoner is motlvated by nothing more than the unsurprising deslre to avold as much
jall time as possible. It takes lIttie imaglnation to see that prisoners who know thelr release Is
premature might nevertheless remain slient in the hope that the mistake will go unnoticed by officlals.
Predictably, when officlals discover the mistake, these prisoners try to obtaln credit for time spent at
large by arguing that the mistaken release—a mistake they declined to polnt out—deprived them of
the right to a continuous sentence. It seems plain to us, however, that the equitable doctrine *931
was not meant to encourage such a blatant attempt to game the system. é

Llﬂl[zf.lﬁ_l MLZ_Ql[g Like a majority of courts, we agree that no equitable rellef Is required : .
where a prisoner causeSTis or her owr premacure release from prison, thwarts
- .

e and made no effort to correct it. equity te~"
not demand credlt for time at iberty.” EM24 As such, we hold that prisoners who had k. "tecsic 4

governmental mistake and yet made no effort to corfect IE—Tlke prisoners Wna ac ]
prolong a premature release or commit crimes while at liberty—da not de eC er v

the equitablé doctrine, SuclTa prisoner has essentially acquiested In tie 1055 of s or her Tightto 3 _
“continuous sentence. ’

EN54. See In re Roach, supra note 14, 150 Wash.2d at 39-40, 74 P.3d at 139

(Chambers, 1., concufring). “ Ay

ﬁx

i’
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s

iRy f""
[Z.LIMIZ_?-I % to credit for time spent at liberty, a prisoner who knows hls
or her release is erroneous must make a reasonable attem t Lo notify authorities of the mistake.
Tough the prisoner need not continue to ba ger the authorlties,” a reasonabie a empt may well

Include volcing an objection at the time of release or contacting authorltles a short time later In order

to clarify his or her status FN23 -
ENS5. Merritt, supra note 43, 478 F,SupD. at.807.

Having determined that informed sllence disquallfies a prisoner from recelving **423 credit for
time spent at liberty, we next address how lower courts should determine whether the prisoner knew
that the release was, In fact, premature. It has been argued elsewhere that determining whether a
prisoner knew the release was premature would be “difficult or Impossible.” ENSS The argument Is that
the complex nature of modern sentencing schemes would make It difficult for prisoners to Identify 3

precise release date and therefore recognlze that they are belng released prematurely.

ENS6. Schwichtenberg, supra note 19, 190 Arlz, at 579, 951 P.2d at 454.

FNS7. See {d. See, also, In re Roach, supra note 14 (Chambers, 1., concurring).

[23] MQ_“\‘J ] %932 In responding to these concerns, we note that “[aJmong our most cherished
rights, as American cltizens, are the freedom of cholce as to our movements, to be free to go where
and when we wish, and the right to control and use our worldly possesslons as We Se¢ fit.” EM58 Given
the significance of those Interests, we belleve that unless the sentence has been extenslvely modified
by things such as earned release time, work release, or a commutation, 2 prisoner ought to know the -
date of his or her release with some precislon. We therefore hold that the prisoner carries the burden |
to show that the complexity in calculating his or her release date, or some cognltive deficiency,
prevented him or her from reallzing The release was premacare, At the sare ume, thegovernment '
has what essendally amounts to a burden of production to provide the prisoner with any and all %
records relevant to this Inquiry. Such records would Include any coples of the original sentencing ¥ §
order, as well as any records related to earned release time, work release, commutatlons, and any L—'»*»-'

other such materials.

ENS8. Boockholdt v. Brown, 224 Ga. 737, 739, 164 S.E.2d 836, 838 (1968).

251 M The record In this case does not conclusively resolve whether Anderson trled to Inform
officials that his release was premature, We therefore find It necessary to remand this cause for the
trial court to determine whether Anderson trled to Inform officials of thelr mistake and, if not, whether

Anderson reasonably did not know his sentence was set to explre.

On remand, the district court is directed to make findings regarding the circumstances surrounding
the 14-month lag from the date the district court authorized Anderson's recapture and the date the
warrant was actually Issued. Specifically, the district court Is to determine whether Anderson had or
should have had notice of the September 24, 2003, hearing on the Department's motlon for caplas.
The partles should also present evidence with regard to Douglas County's motion to declare a
forfelture of Anderson's bond. If notice of either hearing was malled to Anderson's residence, It could
be evidence that Anderson knew his release was premature from that point forward. We reemphasize
that the Department has a duty to provide any records and documents that may be relevant to this

fnqulry.

*933 On remand, the parties should also present evidence as to why the arrest warrant for
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Anderson was not Issued Immediately after It was authorized by the district judge on September
24, 2003, Since the Department has a responslbility to provide any records relevant to this Issue, the
district court's Inquiry In this regard should include a determination as to whether the delay was the
parl of an organized and diligent plan to notify, find, and reapprehend Anderson, or was Instead the
product **424 of misconduct—negligent or affirmative—by public officlals. If the latter, the district
court shall determine what Impact, If any, this should have on the equities of denying Anderson credit
for any or all of the 14 months after the warrant was authorized, but before It was issued. Obviously,
this equitable analysis should be conducted In a manner consistent with the rationale and pollcies

expressed In this oplnion,

3. PROPRIETY OF ORDERS FOLLOWING DEPARTMENT'S NOTICE OF APPEAL

[_2&11!{ The only Issue remaining for our resolution ls whether the district court exceeded Its
authority when It issued orders granting Anderson's request for payment of court costs and granting
Anderson's motion to withdraw a prior request for legal fees. To refresh, these orders, filed on
January 20 and February 10, 2006, respectively, were Issued after the Department had already flled
notice of its Intent to appeal the district court's decision to grant Anderson habeas relief,

[27] M It Is well settled that a trial court Is divested of jurisdictlon when a party perfects appeal of

a final order.E¥59 The question here Is whether an order granting habeas rellef to the petltioner
quallfles as a final order, Anderson argues that the order granting the writ of habeas corpus was not a
final order because there were still matters left for the court to resolve. The Department argues the
district court's order granting Anderson habeas rellef was the final, appealable order. We agree.

FNS9. See, Billups v. Scott, 253 Neb. 293, 571 N.W.2d 607 (1997); McLaughlin v.

Hellbusch, 251 Neb, 389, 557 N.W.2d 657 (1997); WBE Co. v. Papio-Missourl River Nat.
Resources Dist., 247 Neb, 5§22, 529 N.W.2d 21 (1995).

[28] M@j M *934 Long ago, this court held that “[t]he test of finality for the purpose of an
appeal In a habeas corpus proceeding is not necessarlly whether the whole matter Involved In the
actlion is concluded, but whether the particular proceeding or action s terminated by the judgment.”
ENGO we have previously held that an order denying habeas corpus rellef quallfies as a final order,
Therefore we hold that an order granting habeas rellef also qualifies as a final order. As such, the
district court was divested of jurisdiction when the Department perfected Its appeal of the district
court's order granting Anderson's petition for habeas vellef. We therefore vacate the orders filed
January 20 and February 10, 2006, for lack of jurlsdiction.

FN60. In re Application of Tall, Tall v. Olson, 144 Neb. 820, 825, 14 N.W.2d 840, 843

(1944).
EN61. Qlson, supra note 60,

V1. CONCLUSION
We conclude that the Douglas County District Court had jurisdiction over Anderson's habeas
petition. Anderson was confined In Douglas County at the time of the initial hearling In this case,
the Department walved jurisdiction at the Initial hearing.

and

We further conclude that the district court erred In granting Anderson's habeas clalim, The
equitable doctrine of sentence credit for time spent at liberty should not apply In cases where the
prisoner (1) caused or prolonged the premature release, (2) committed crimes while at liberty, or (3)
knew the release was premature yet falled to bring the mistake to the government's attention.
Because we cannot determine, based on this record, whether Anderson attempted to inform
authorities of thelr mistake, we find It necessary to remand the cause to the district court. On
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remand, the court Is to determine whether Anderson made a reasonable attempt to Inform
authoritles of thelr mistake and, If **425 not, whether Anderson legitimately did not know his
release was premature, As expressed above, the court is also directed to make factual findings and
concluslons regarding the clrcumstances surrounding the 14-month period between the *935 time
the district court authorized an arrest warrant for Anderson and when it was Issued.

Finally, we hold that the district court lacked jurisdiction when 1t issued two orders after the
Department perfected its appeal of the court's declslon to grant Anderson's petition. Accordingly,
those orders are hereby vacated.

JUDGMENT IN NO. 5-05-1561 REVERSED, AND CAUSE REMANDED FOR FURTHER PROCEEDINGS:
JUDGMENT IN NO. S~06-206 VACATED.

CONNOLLY and GERRARD, J3., concur in the result,

WRIGHT, J., concurring.
I concur. The Issue Is whether Anderson Is entltied to credit for time spent at liberty as a result of

being prematurely released. This Is an equitable doctrine,

If the prisoner |s obligated to notify the proper authorlty when he knows his release was
premature, the State has an obllgation to act when It discovers the error, The State Is permitted one

error, but not two.

The Department discovered Its mistake and sought a warrant In Douglas County District Court. The
court signed the warrant, but the clerk's office did not Issue the warrant for approximately 14 months,

When consldering what is falr, the State cannot be twice negligent at the prisoner's expense. Once
the State discovered the premature release, It had a duty to act promptly.

If the State cannot estabilsh a valld reason why the warrant was not Issued Immedlately after It
was signed by the court, Anderson should be entitled to credit for the time the State knowlIngly falled
to act, There Is no evidence that Anderson caused his premature release, nor Is there evidence that
he commltted any crimes while he was at liberty. Equity must shine on both sides of the coln.

Neb.,2008.
Anderson v, Houston
274 Neb, 916, 744 N.W,2d 410

Brlefs and Other Related Documents (Back to top)

¢ 2006 WL 5529674 (Appellate Brlef) Reply Brief of Appellant (Jul. 28, 2006) !;igngm_aumg_qg_guhlﬁ

Document (PDF)
» 2006 WL 5529673 (Appellate Brief) Brief of Appellee David J. Anderson (Jul, 14, 2006)

Judges and Attorneys (Back to top)

Judges | Attorneys
Judges

e« Connolly, Hon. William M.
State of Nebraska Supreme Court

Lincoln, Nebraska 68509
Litigation History Report | Judiclal Reversal Report | Judleial Expert Ghallenge Report | Profiler

s Gerrard, Hon. John Melvin

http ://wcb2.westlaw.com/result/documenttext.aspx?origin=Search&cﬁd=1 &cnm=Search_... 9/29/2014



10/6/2014 Gov. Helneman News: Govemor Helneman and Attorney General Bruning Provide an Update on Depariment of Correctional Services

CONTACT 048
Sue M. Roush
Shannon Kingery, AG’s Ofc.

FOR IMMEDIATE RELEASE
June 26, 2014, 10:20 a.m. CT

{3 SHARE of 42 &7,

Governor Heineman and Attorney General Bruning Provide
an Update on Department of Correctional Services

(Lincoln, Neb.) Today, Gov. Dave Heineman and Attorney General Jon Bruning provided an update
regarding the review of mandatory minimum sentences issued since 1995.

e had several conversations on
s correctional system,"” said
thanks to the leadership of

“The Department of Correctional Services, the Attorney General and | hav
the most judicious way to handle the early release of inmates from Nebraska’
Gov. Heineman. “The State of Nebraska is pursuing & balanced legal strategy,
Attorney General Bruning and his legal team.”

“We are moving forward with public safety at the forefront, including the safety of law enforcement
officers,” said Bruning. “We requested orders and arrest warrants for a number of inmates who were
released erroneously in the counties where they were sentenced. Every judge presented with this request

signed an order and issued an arrest warrant.”

All mandato inimum sentences imposed since 1995 have been reviewed on an individual case-by-case
Basis. This was necessary because the Legis[ature changea the Law 1n 1905, so that good time Joes Not
app[y until a mandatory minimum sentence has been served.

As of today, 567 current inmates had their sentence recalculated. None of these inmates were released
early.

The Department of Correctional Services released 306 inmates early. Of the 306, 257 individuals have
been back in his or her community longer than his or her recalculated release date. According to nderson

Teturned to incarceration. Three inmates are deceased, and five were discharged successfully from
parole.

Of the remaining individuals, some are already in the custody of the Department of Correctional Services,
some qualify for the re-entry furlough program one is in the process of being paroled, and 20-25 will be

returned to the corrections system.
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FOR RELEASE CONTACT
August 7, 2014, 10:00 a.m. CT Governor’s Deputy Communications Office, 402-471-1970

Governor Heineman and Attorney General Bruning Announce
Criminal Investigation of Sentencing Miscalculations

(Lincoln, Neb.) Today Gov. Dave Heineman and Attorney General Jon Bruning announced they have
directed the Nebraska State Patrol to begin a criminal investigation of the sentencing miscalculations of
inmates by the Nebraska Department of Correctional Services.

“Those responsible for these errors will be held accountable,” said Gov. Heineman, “As [ said earlier, a
decision on a criminal investigation would be made once the personniel investigation was complete, Now
is the time to move forward with a criminal investigation.”

Heineman said the results of the criminal investigation will be provided to Attomey General Bruning
and Lancaster County Attorney Joe Kelly to determine whether criminal charges are warranted.

" Accountability and transparency are critical to restoring the public trust. Access to the details
uncovered through this process and investigation will be available to the public at the earliest possible

date,” said Attorney General Bruning,

In addition to directing the Nebraska State Patrol to begin a criminal investigation, Gov. Heineman sent
emphasizing that no one is above the law and

an email today to all Corrections Department employees
when the Nebraska supreme Court 1ssues a Taling, The expectation is that Every stare employee and

Every state agency comply with the law.

“Public safety is priority number one. The citizens have lost their trust and confidence in the Department
and there’s a lot of work to be done to rebuild that,” said Gov. Heineman.

iHH
Note: Governor Heineman’s email to Department of Correctional Services employees follows:

I want every Corrections Department employee to understand that no one is above the law., When the
Nebraska Supreme Court issues a ruling, 1 expect every state employee and every state agency to

comply with the law.



If you are asked or told by someone in your chain of command to ignore or to not follow a court order, |
want you to contact your Director, Mike Kenney, and me immediately. 1 want to emphasize that you are
to contact both of us and that contact should be made immediately.

I also want you to be awate that the independent personnel investigation by the Jackson Lewis law firm
is complete and Director Kenney is in the process of taking disciplinary action.

Today Attorney General Bruning and I directed the Nebraska State Patrol to begin a criminal
investigation regarding the sentencing miscalculations.

To the extent legally allowed, I am determined to hold those responsible for these mistakes fully
accountable, No one is above the law.

The Corrections Department employees who made these mistakes have embarrassed the Corrections
Department and the State of Nebraska. All of us need to acknowledge that the citizens of Nebraska have
lost their trust and confidence in the Department and I want to challenge every Corrections Department
employee to work very hard every day to regain the public’s trust and confidence.

Public safety is priority number one and I want to work with you to make sure that we accomplish that
goal.,

Govemor Dave Heineman
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. STATE ‘OF NEBRASKA

DEPARTMENT OF CORRECTIONAL SERVICES

Michaal L. Kanney
Director

CONFIDENTIAL ATTORNEY CLIENT COMMUNICATION

Gooemor

Date; July 31,2014
To:  Lamy Wayne, Deputy Director, Program & Community Services

From: George D. Green, General Counsel %J?W ;

Re:  Alternative placement for inmates

On July 30, 2014, Sharon Lindgren, Kathy Blum and | met with you in my office to discuss an administrative
* declsion fo place certaln inmates in the community, You informed us that there are four inmates who were

released from Incarceration prior fo thelr tentative release dates because the Nebraska Department of
Correctional Services did not properly calculate thelt mandatory minimum sentences, You further stated

_ that after propsrly calculating these Inmates' sentences, thejhave less than six months to serve on their
sentences but would not be eligible for parole, nor be eliglhlé for placement on Reentry Furlough because
aither the Board of Parole or the County Attomey wou@not approve of that placement. You Informed us
that the inmates would be placed on electronic mopifdting and be required to have contact with a Parole
Officer at least twice a week. | along with Sharpgrnd Kathy advised you that we did not think there was a
legal basis for the Department to allow the;gji&nates 1o remain in the community on this status, without the
approval of the Board of Parole. _ ~

S’

PO, Box 94661 * Linculn, Nebraska 6B509-4661 ¢ Phone (402) 471-2654
An Equal Opportunity Employer

2014-09-240159
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Saarch Get a Document Shepard's® More ’ History Alerts
rFocus™ Terms | | Search Within ].Orlglnal Results (1 - 17) L‘L’-’f‘g‘, Advanced...
) View Tutorial

(A Results - (17) \[Statutes & Regulations (Legisiative) - (7) b/ Agency Materiala - (10)'\

Source: gcombined Source Set 8 [i] - NE - Revised Statutes of Nebraska, Constitution, Court
Rules & ALS, Combined
TOC: Revised Statutes of Nebraska, Constitution, Court Rules & ALS =/, .. / > (f) CORRECTIONAL SERVICES,
: PAROLE, AND PARDONS > § B3-184. Person commltted; visit outside facility; work at paid
- employment; funds; disposal; withholding; use; violations; effect. .
Terms: 83-184 (Suggest Terms for'My Search) ’

-+ select for FOCUS™ ar Defivery

: R.R.S. Neb. § 83-184

_§ 83-184, Person committed; visit outsiae 1aun..,, ; . ' Is; disposal;
withholding; use; violetons; effect, ,

(1) When the conduct, behavior, mental attitude, and conditions indicate that g person
committed to the department and the general sotiety of the state will be benefited, and there Is
reason to belleve that the best Interests of the people of the state and the person committed to

~ the department will be served thereby, In that order’ @nd Upon the recommendation of thes
~board, I the case of each committed offender, the director may authorize such person, undar
prescribed condltions, to:

(&) Visit a specifically designated place or places and retum to the same or another fadllity.
An extension of limits may be granted to permit a visit to a dying relative, attendance at the
funeral of a relatlve, the obtalning of medical services, the contacting of prospective employers,
or for any other reason consistent with the public interest; or -

(b) Work at pald employment or participate In'a training program In the community on a
voluntary basls whenever: .

http://www.lm:is.com/research/reu-ieve?cé&pushmeﬂ &tmpFBSel=all&totaldocs=&tagg... 7/31/2014
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(1) such pald employment will not result In the dlsplacemenf of employed workers, or be
applled In skills, crafts, or trades In which there Is a surplus of evallable galnful labor In the
locality, or Impalr exlsting contracts for services; and

(1) The rates of pay and other conditions of employment will not be less than those pald or
provided for work of simllar nature In the locality In which the work Is to be performed.

(2) The wages earned by a person authorized to work at pald employment in the community
under the provisions of this section shall be credited by the chlef executlve officar of the faclllty
to such person's wage fund. The director shall authorize the chlef executlve officer to withhald
up to five percent of such parson's net wages. The funds withheld pursuant to this subsection
shall be remitted to the State Treasurer for cradit as provided In subsection (2) of section 33-

157,

(3) A person authorized to work at pald employment in the community under the provisions of
this section may be required to pay, and the director Is authorized to collect, such costs Incident
to the person's confinement as the director deems appropriate and reasonable. Collections shall
be deposited In the state treasury as miscellaneous recelpts.

(4) The wlliful fallure of a person to remain within the extended limits of his or her confinement
or to return within the time prescribed to a facllity designated by the director may be deemed
an escape from custody punishable as provided In section 28-912.

(5) No person employed In the community under the provislons of this sectlon or otherwise

released shall, while working In such employment In the community or golng to or from such

employment or during the ime of such release, be desn%d to be an agent, employee, or
YV

- servant of the state,

Do
HISTORY: Laws 1968, c. 817, § 15, p. 3081; I@ﬂ‘b 1978, LB 748, § 46; Lews 1999, LB 106, § ‘
1; Laws 2010, LB 510, § 5. 0
QJ@

NOTES: EFFECTIVE DATE: July 15, 20'16%’\5\

. EFFECT OF AMENDMENTS. ' .

The 2010 amendment substituted "the board" for "the Board of Parole” in the Introductory
language of (1); substituted "the director" for "the Director of Correctional Services" each time
It appears In the Introductory language of (1),.In the first santence of (3), and in (4); and
added the last two sentences of (2).. :

JUDICIAL DECISIONS '
ANALYSIS

Zowll suits

FDue process,

"Willful" '

FEwork release

ZCIVIL SUITS -

A prison Inmate has no absolute constitutional right to be released from prison so that he can
be present at a hearlng In a civll action, and there is no authority which requires the

appolntment of counsel to represent him In a private clvil matter. Caynor v. Caynor, 213 Neb.
143, 327 N.W.2d 633 (1982). ' _

http:/fwerw.lexis.com/research/retrieve ?co=&pushme=1&tmpFBSel=all &totaldocs=&tagg... 7/31/2014
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%DUE PROCESS, :
An inmate did not have a constitutionally protected property right to the full amount of his

salary because: (1) his participation In the work-release program was voluntary, and (2) he
exchanged 2 portion of his otherwise protected salary for participation In that program.
Christiansen V. Clarke, 147 F.3d 655 (8th Cir. 1998).

T WILLFUL®
The word "willful" only means "Intentional” and not acc/dental or Involuntary. State v,

Gascolgen, 191 Neb. 15, 213 N.W.2d 452 (1973),

FWORK RELEASE

While on work release a prisoner remains subject to the supervision, control, and custody of
the penal and correctional complex. State v. Coffman, 213 Neb. 560, 330 N,w.2d 727 (1983).

The director of corrections may refuse to release a prisoner for work notwithstanding a
favorable recommendation by the board of parole. Housand v. Sigler, 186 Neb, 414, 183
N.W.2d 493 (1971). : _

OPINIONS OF THE ATTORNEY GENERAL

ANALYSIS
FEmployment : Q’\‘)‘
Zrurlough - q’b( ,
&
FEMPLOYMENT @ !

The declslon asto whether & prlsnneatégﬁbuld be removed from a post care program may be
made solely by DCS personnel; the bodRi of parole need not conduct a hearing en the removal,
1983 Op. Att'y Gen. No. 62, '

- ZFURLOUGH :
‘Department of correctional services with the proper recommendation from the board of parole
may place cartaln Inmates on an extended work furlough program outside the physical confines
of a correctional Institution and place them in thelr own home and or an approved independent
fiving residence. 1991 Op. Att'y Gen, No. 1. '
State prisoners placed upon work release, educatlonal release and furlough pursuant to this
iescztlon are not consldered "parolees" for the purposes of § 83-1,123. 1981 Op. Att'y Gen. No.

USER NOTE: For more generally applicable notes, see notes under the first section of this
heading. .

Source: combined Source Set 8 [i] - NE - Revised Statutes of Nebraska, Constitution, Court
Rules & ALS, Combined
TOC: Revised Statutes of Nebraska, Constitution, Court Rutes & ALS > /...f > (f) CORRECTIONAL
SERVICES, FAROLE, AND PARDONS > § 83-184. Person committed; visit autside facllity; work
- at paid employment; funds; disposal; withholding; use; violatlons; effect.
Terms: B83-184 (Suggest Terms for My Search)
View: Full
Date/Time: Thursday, July 31, 2014 - 5:44 AM EDT

http://www.lexis.com/rgsearch/retrieve?cw&pushme=1 &tmpFBSel=all&toteldocs=&tagg... 7/31/2014

2014-09-240162 (05



b

Seerch - 17 Results - 83-184 ‘ Page 4.0f4-

About LexisNexis | Privecy Palicy | Terms & Condltions | Contact Us
O”LEX}SNEXIS“ Copyright @ 2014 LexIsNexis, a divislon of Resd Elsevier Ine. All rights reserved.

http://wrww.lexis.com/research/retriove ?cc=&pushme=18&tmpFBSel=all &toteldocs=&tagg... 7/31/2014

2014-09-240163 06



Page 1

& . .
@ LexisNexis’

1 of 8 DOCUMENTS

NEBRASKA REVISED STATUTES ANNOTATED
Copyright 2013 Matthew Bender & Compeny, Inc.,
2 mengber of the LexisNexis Group.

All rights reserved.

* Current through the 2013 103rd First Session ***
24 Apmofntions ourrent through September 6, 2013 ***

CHAPTER 83, STATE INSTITUTIONS
_ ARTICLE 1. MANAGEMENT
(f) CORRECTIONAL SERVICES, PAROLE, AND PARDONS

Go to the Nebraska Code Aréh‘ﬁm Dlrectory -
‘) ' RR.S Neb, § a;iy?’(zon)

§ 83-176. Direator of Correctional Services; designats p‘l@@"‘of confinement
(1) Whenever any person is santonced ot com.ﬁﬁ'cd wnder any provision of law to & specific facility within the

depertment or to the custody of the werden or superintendent of such facility, Te or she shall be deemed to be sentenced
or committed to the department, : . d

(2) The director may designate 28 a place of coufinement of 2 person committed to the department any ayailable,
suitable, and appropriate residance faciljty or institution, Whether ornot operated by the state, and may at eny time
trensfer such person from one place of confinoment to anotber. :

HISTORY: Laws 1969, c. 817, § 7, p. 3075; Laws 1973, LB 57, § 1; Laws 1988, LB 790, § 35; Laws 1993, LB 31, §
27; Laws 1996, LB 1044, § 923.

JUDICIAL DECISIONS
COURT SUPERVISION

The matter of the intemal management of prisons or correctional institutions is vested in and rests with the heads of
those Institutions operating under statutory authority, and their acts and edministration of prison discipline and oversll
operation of the institution ere not subjeot to court supervision or control, absent most unususl circumstanoes or sbsent &
viclation of & constitutional right. Douglas v. Sigler, 386 F.2d 684 (th Ctr. 1967).

USER NOTE: For more generally applicable notes, ses notes under the first seotion of this heading.
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OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF NEBRASKA
Opinion No, 91001
1991 Neb. AG LEXTS 1
~ Jamuary 3, 1991, Submitted

Janusary 3, 1991, Filed

SYLLABUS:
M ' N
Extended Work Furlongh Program QS_).
- b‘ Y
REQUESTEY: Q}Qf
e
<Q\

Harold W. Clarke, Director ) &
Nebrasks Depertment of Correctional Services <

OPINIONBY: .
Donald A, Kohtz, Assistant Attorney General;
Approved: Robert M., Spire, Attorney General

OPINION:

You have requested our opinion regarding whether or not the Department of Correctional Services and the Board of
Parole bave the logal mithority to plece certein inmates on an extended work furlough program outside the physical
confines of a correctionsl institation and place them in their own homes. It is our opinion thet the Department of
Cotrectional Services with the proper recontmendation from the Board of Parole mey plaos oertain inmates on an
extended work furlough program outsids the physical confines of a eorrectional institution and plece them in their own
home end or an approved independent living residence.

The statutory authority which allows the release of committed offeriders on farlough status is set forth at
Neb.Rev.Stat. § 83-184 (Reissue 1987), : '

{1) Whea the conduot, behavior, mental attitude and conditions indicate that a person committed to the
department and the general sooiety of ths state will be benefited, and there is reason to believe that the
best interests [*2] of the peaple of the state and the person committed to the department will be served
thereby, in that order, and upon the recornmendation of the Board of Parole in the cage of each
committed offender; the Director of Correctional Services may authorize aush person, under preseribied

2014-09-240167
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oonditions, to:

(&) Visit & specifically designated place or places and return to the same or another facility. An
extension of limits may be granted to permit a visit to a dying relative, attendance at the funeral of a
selative, the obtaining of medicel services, the contecting of prospective employers, ox for any other
reason consiatent with the publio interest;

Id

Neb.Rev.Stat, § 83-184 (Reissue 1987) provides that the Board of Parole must approve and or recommmend the
placemont of a committed offender on a furlough. The ultimate decision as to whether a committed offender is placed
on & furlough rests eatirely with the Director of the Department of Comrectional Services, notwithstonding a favorsble
recommendation by the Board of Parole. See Housand v, Siglar, 186 Nab. 414, 416, 183 N.W.2d 493, 494 (1971);
NebRev.Svat. §§ 83-173(7) (Reissue 1987); 63-176 (Reissue 1987); 83-184 (Reissue [*3] 1987),

The extendsd work furicugh program is proposed to place eligible committed offenders on extended work furlough
statns from anywhere up to a six month period. While on én extended work firlough a committed offender Temaing
subject to the supervision, control, and custody of the Nebraska Department of Correctional Services aven though he or
she has been given the privilege of being temporarily outside of the jnstitution. Neb.Rev.Stat..§ 83-184 (Reissue 1987).

Tho length of time an eligible committed offender is afforded the privilege of participating in the extanded work
furlongh program is left to the discretion of the Director of the Dep nt of Corractional Services. Neb.Rev.Stat, §§
83-173 (Reissus 1987); 834,111 (Reissue 1987); Administrative PJ{ ation 209.1. The Supreme Court of the United
States has stressed repeatedly the fmportance of judicial recognitionf of the expertise of prison administrators, and the
need for deference to the fudgments of experienced prison o . Ball v, Wolfish, 441 U.S. 520, 547, 99 8.C.- 1861,
1878-79, 60 L.Ed.2d 447, 474 (1979); Jones v. North Ca Prisoners' Labor Undon, 433 U.S. 119, 126, 97 S.C,
2532, 2538, 53 [*4] L.Ed.2d 629, 638-39 (1977). Defepdite to prison edministrators stems from the inherent nature of
the judiotal branch as separate fror those branches it administer our prisons, and lacking in the expertise to run
ocorrectional facilities. See Bell v. Wolfish, 441 54748, 99 S.Ct. al 1879, 60 L.Ed.2d at 474-75, Running = prison
i5 "at best an. extreordinary diffienlt underteldng," Folff v. MeDonnell, 418 U.S. 539, 566, 94 S.CY. 2963, 2980, 41

L.Ed.2d 935, 957 (1974).

In Pellv. Procunier, 417 U.S. 817, 94 8,Ct. 2800, 41 L.Ed.2d 495 (1974), the Supreme Court identified four basic
goals of the correctional system: the deterrence of crime; the rehubilitation of criminals; the protection of the public; and
the maintenence of institutional seourity. Id. at 822-23, 94 S.C1. at 2804, 41 L.Ed.2d at 501-02. The Pell court identified
thig [ast goel as the central goal of incarceration, essential to suscessful atiainment of all correstive goals. Id, at 823, 94
S.C1. at 2804, 41 L.Ed.2d at 502. The court elso observed thet policies involving rehabilitetion and institutional security
vare peouliarly within the provinee nod professionsl expertise of comeotions officials" [#5] Id. at 827, 94 S.C1. at 2806,
41 L.EA.2d af 504, end admonished courts to deter to prison officials' decigions in these areds unless the evidence
indicates that the officials had greatly exaggerated their response to prison conditions.

This opinion stands for the proposition that the Director of the Department of Correctional Services may upon
sppropriate recommendation by the Board of Parole place an eligible oommitted offender in the extended work furlough
' progrem.

Legal Topics:

Tor related ressarch and practice materials, ses the following legal topics:
Criminel Law & ProcedurePostconviction ProceedingsImprisonmentCriminal Law & ProcedurePostoonviction
ProcesdingsParole
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OFFICE OF THE ATTORNEY GENERAL OF THE STATE OF NEBRASKA
Opinion No. 152 ’
1981 Neb. AG LEXIS 316
November 4, 1981, Submitted

November 9, 1981, Filed

SYELABUS:

[*1
Department of Correctional Services; Statutory Good Time; Work Release, Education Release and Furlough; Parols.

REQUESTBY: N

: b
) Charles Benson, Director, Department of Correctional Scrvggl'

e) .
QUESTION: : _ )
Are state prisoners placed upon work relesse, udu%@%al release end firlough pursuant to § 83-184 to be considered -

"parolees” for the purpases of § 83-1,1237 [25)

OPINIONBY: ‘ :
T, Xirk Brown, Assistant Attorney General;
Approved: Paul L. Douglas, Attomey General

* OPINION:
No.

You heve requested our opinion regarding the effect of Neb.Rev.Stat. § 83-1,128 (Reigsue 1976), and our opinion

No. 121 of June 15, 1981, wpon prisoners of the State of Nebraska who may be removed from work release, educational
release and farlough programs adninistered by the Department of Correctional Sexvices (DCS). In opinion No: 121 wie

. reiternted the conclusion rerched in carlier opinions of this office that the Constitution of the State of Nebraska requires
the approval of the Board of Parole before a prisoner may be released to my of the activities here in question, However,
this conclusion 18 based upon an interprotation of the term “parole” as employed in our state constitution and, in our
opinion, is not necessarily dispositive of the question befors [*2] us here, Here wo are concerned with the interprata-
tion of the term "parole" not as employed in our state constitution but as employed by the Legislature in the enactment
of § 83-1,123. )

At the outset it must be noted that the sufbority for the release of state prisoners to the types of programs in ques-
tion here is found in Neb.Rev.Stat, § 83-184 (Reissue 1976). That seotion, ‘which was enacted as a part of the same leg-
islative package which created section 83-1,123 makes o reference to the status to which an offender s released pur-
suant to suction 83-184 as "parole." Furthermore, the ultimate anthority to release a prisoncr under section §3-184 rests
with the Director of the Department of Correctlonal Services and not the Board of Parole. Flowsand v, Sigler, 186 Neb.
414, 183 N.W.2d 493 (1971). Both of these factors strongly indicate the Loglalatare intended to distinguish the status a

N
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prisoner achisves under a section 83-184 relsase from the status of & prisoner who recsives & "parole” pursuent to
Neb.Rev.Stat. § 83-186, et soq. (Relssue 1976). _

Thus, tn our opinion, section 83-1,123 was only intended to apply to those prisoners recefving a parole pursuant to
sections 83-188, et [*3] seq, A prisoner of this state admitted to work relsass, edncational releass or firlough pursust
10 section 83-184 is got intended to suffer the same loss of good time for failure to satisfactorily perform on such pro-
grams as is contamplated for a prisoner released on parole pursuant to sections 83-188, ot seq. Therefore, the concl-
sions reached in our Opinion No. 121 would in no respect affect the statutory good time calculations of prisonsrs re-
leased purauent to section 83-184. This type of prisoner would continue to have his stafutory good time caleulated as
eny other prisoner committed to DCS. >

This opinion should in no way be interpreted as a deviation from our previons opinicns that work release, educa-
tional release and furlough programs all fall within the intended definition of the term "parole” as employed in Article
IV, Section 13, Constitution of Nebraska. Nebraska Attorney General's Opinions Nos. 185, 190 and 249 (1975-1976).
The Bodrd of Parole must apgrove all situations in which & prisoney of the State of Nebraska 15 released from the direct
supervision of DCS personnel. This opinion does, however, stand for the proposition thet ths Legislature may create and
classify [*4] various types of parols within the broad, constitutional definition of thet term and establish distinet pensl-
ties for violation of each such type of parole. .

Legal Topics:
For related research and practios meterials, see the following legal topics: -
Crimingl Law & ProoedureSentencingSupervised ReleaseCriminal Law & ProcedursPostconviotion ProceedingsIm-
prisoxmentCriminal Law & ProcedurePostconviction Prouwdingsl’urc&a
. . i 5 P\ ,

’19
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OFFICR OF THE ATTORNEY GENERAIL OF THE STATE OF NEBRASKA.

Opinion No. 121
1981 Neb. AG LEXIS 285
May 26, 1981, Submittsd
Tume 15, 1981, Filed
" SYLLABUS:
[*1) T
Pearolees, forfeiturs of good-time; work reledse and furloughs,
REQUESTBY: : ,\\X
| 1)
Bes

Donald F. Best, Acting Director of Department of Correctigud! Services -

1: Under the provisions of Neb. Rev.Stat. § @f&ﬂ (Reissuni 1976) does 2 patalee forfeit, by operation of statute,
his statutory good-time upon a parole revocation

2: May a prisoner committed to the custody of the Department of Correctional Services follov}ing n perole revoca-

tion havs any portion of the statutory good-time forfeited pursuemt to Neb. Rev.Stat, § 83-1,123 (Reissue 1976) restored

to him by the Director of the Department of Correctional Services?
3: Are work release and furloughs considered a form of parole?
OPINIONBY: :
J. Kirk Brown, Assistant Attoney General;
Approved: Paul L. Douglas, Attorney General
OPINION: . . .o
1: Yes, but he remains eligible for reparole at the discretion of the Board of Parole.
2: No.
3: Yes.

1. You have agked whether Neb.Rev.Stat. § 85-1,123 (Reissue 1976) requires the awtomatic forfefture of statutary
good-tims when & prisoner’s parole is revoked, The Supreme Court ¢learly engwered this question in the case of Lytle ».
Vitek, 203 Neb. 825, 260 N.W.2d 654 (1979). The petitioner in that case challenged whether he was properly deprived
[¥2] of good-time credits eamed prior to his parole, The Supreme Court held that once a prisoner's parole was revoked
§ 83-1,123 required that he be recommitted for the remainder of his meximum prison term.

After roviewing § 831,123 the court stated that the "statute specifically deals with a paroles whose parole is re-
voked. It requires that such 2 prisoner be recommitted for the remainder of his maximum prison term, dedusting only

2014-09-240173
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the period served on parole prior to the violation," Id 203 Neb, at 828, 280 N.W.2d at 656, Tt should be noted that §
83-1,123 was not amended by the passage of LB 567, Laws 1975, and would thus be applicable to both pre-LB 567 and
post-LB 567 sentences. See, Gochenowr v. Bolin, 208 Neb, 444 ar 449, N.W.2d .,77 SCT456at461 (1981).

The oourt further held that the provisions of § 83-1,143 automatically established a new prison term, However, the
prisoner remains eligible for reparole at tha discretion of the Board of Parole. He is not entitled to a discharge from cus-
tody until the remainder of his maximum prison term has been sarved. Section 83-1,123 males no provision for or ref-
erence to the application of statutory good-time to [*3] this "new"” term of imprisonment. ;

2. The second question raised is whether a prisoner may have eny portion of the statutory good-time forfeited pur-
suant to Neb Rev.Stat. § 83-1,123 (Reissus 1976) restored to him by the Directar of the Department of Correctional Ser-

. Vices following & parole revocation. If a new prisan term is established by operstion of statuta, we find no authority for

its administrative elteration by the Department of Correctional Services. Therefore, in our opinion, the Department of
Correctionel Services presently lacks the authority to alter any sentence affected by § 83-1,123 as we discussed in '
number one ahove,

3. Finally, you ask whether work release and firloughs are considered a form of parcle, We have consistently stated

that furloughs and work and educational training programs fit within the definition of "parole," Ses, Opinion of the At-
torney General No, 184, February 23, 1976; and Opinion of fhe Attorney General No. 249, Septamber 2, 1976. We see
no basis for altering this previous conclusion.

Legal Topics:

For releted research end practice materials, ses the following lsgal topics: :
Criminal Law & ProcedureSentencingAlternativesCommunity Cm&h entCriminal Law & ProcedurePostconviction
v S

ProceedingeParole .
’a

<
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L LT 1)

, CHAPTER 83, STATE INSTITUTIONS
ARTICLE 1. MANAGEMENT
(f) CORRECTIONAL SERVICES, PAROLE, AND PARDONS

Go to the Nebraska Code Archive Directory
RR.S, Neb. § 83-1,107 é\2012)

; K ’
§ 83-1,107. Reductions of sentence; personalized program plan; l{& credited; forfeiture; withholding; restoration,
b( “

*
) '.

(1) () Within sixty days-after inifial classification an @ﬁ?gnment of any offender committed to the department, all
available information regarding such committed o, shall be reviewed and a committed offender. department-
approved personalized program plan document shalfBe drawn up, The docunent shall specifically. describe the depart-
ment-approved personalized program plan and the specific gonls the department expects the.committed offender to
achieve. The document shall-also contain a:realistic schedule for comipletion of the. departraent-spproved personalized
program plan. The department-approved persondlized program plan shall be fully explained to'tlie committed offender,
The department shall provide prograis to allow compliance by the committed offender with the department-approved
personalized program plan.

Programming mey includse, but is not Limited to:

() Academic and vocational education, including teaching such classes by qualified offenders;

(il) Substance ebuse treatinent;
(iii) Menital health and psychiatric treatment, including criminal personality programming;
(iv) Constructive, meaningful work programs; and
(v) Any other program deemed necessary and sppropriate by the department.
(b) A modificatlon in the department-approved personalized program pian may be made to account for the in-
creased or decreased abilities of the committed offender or the availability of any program, Any modification shall be
made oply after notice is given to the committed offender, The department may not impose disciplinary action upon any

committed offender solely because of the committed offender's failure to comply with the department-approved person-
alized program plan, but such failure may be considered by the board in its deliberations on whether or not to grant pa-

role to a committed offender,
(2) (a) The department shall reduce the term of & committed offender by six months for each year of the offender's
term and pro rata-for any part thereof which is less than a ysar. )

]
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(b) In addition to reductions granted in subdivision (2)(a) of this section, the department shall reduce the term of a
committed offender by three days on the first day of each month following a twelve-month period of incarceration with-
in the department during which the offender has not been found guilty of (1) 8 Class T or Class II offense or (i) more
than three Class I1I offenses under the department’s disciplinary code, Reductions eerned under this subdivision shall
not be subject to forfeit or withholding by the department,

(¢) The total reduotions under this subsection shall bé credited from the date of sentence, which shall include any
term of confinement prior to sentence and commitment as provided pursuent to section 83-1,106, end shall be deductad
from the maximum term, to determine the date when discharge from the cnstody of the state becomes mandatory,

(3) While the offender is in the custody of the department, reductions of terms granted pursuant to subdivision
(2)(a) of this section may be forfeited, withheld, and restored by the chicf executive offioer of the facility with the ap-
proval of the director after the offender has been notified regarding the charges of misconduct,

(4) The dspartment shall make treatment programming available to committed offenders as provided in section 83
1,110.01 end shall include continuing participation in such programming es part of each offender's parole personalized
program plan. 2

(5) (=) Within thirty days after any committed offender has been paroled, all availsble information regarding such
parolee shall be reviewed and a parolee personalized program plen document shall be drawn up and approved by the
Office of Parole Administration. The document shall specifically describe the approved personalized program plan and
the specific goals the office expeots the parolee to achieve, The document shall also contain a realistic schedule for
completion of the approved personalized program plan. The approved personalized program plan shall be fully ex-
plained to the parolee. During the term of parole, the parolee shall comply with the approved personalized program plan
and the office shall provide programs to allow compliance by the parolee with the approved personalized program plan.

Programming may include, but is not limited to: : N
(f) Academic and vocational education; '19\
(ii) Substance abuss treatment; - M

(ii) Mental health and psychiatric treatment, i%&i’ criminal personality programming;
(iv) Constructive, mesningful work progmmégz:q

(v) Community service progrems; and

(vi) Any other program deemed necessary and appropriate by the office,

(b) A modification in the approved personalized program plan may be made to account for the increased or de-
crensed abllities of the paroles orthe availability of any program. Any modification shall be made only after notice is
given to the parolee, Intentional failure to comply with the approved personalized program plen by any parolce as
scheduled for any year, or pro rata part thereof, shall cause disciplinary action to be taken by the office resulting in the
forfeiture of up to a maximum of three months' good.time for the scheduled year,

(6) While the offender is in the custody of the board, reductions of terms granted pursuant to subdivision (2)(a) of
this section may be forfeited, withheld, and restored by the administrator with the approval of the director after the of-
fender has been notified regarding the charges of misconduot or breach of the conditions of parole, In addition, the
board may recommend such forfeitures of good time to the director.

(7) Good time or other reductions of sentence granted under the provisions of any law prior to July 1, 1996, may be
forfeited, withheld, or restored in accordance with the terms of the Nebraska Treatment and Corrections Act,

" HISTORY: Laws 1969, c. 817, § 38, p. 3092; Laws 1972, LB 1499, § 7; Laws 1975, LB 567, § 2; Laws 1992, LB 816,

§ 2; Laws 1995, LB 371, § 20; Laws 1997, LB 364, § 19; Laws 2003, LB 46, § 20; Laws 2011, LB 191, § 1.
NOTES: EFFECTIVE DATE: March 17, 2011

EFFECT OF AMENDMENTS,
The 2011 amendment added the (2)(a) and (2)(c) designation; added (2)(b); added "under this subsection” in (2)(c);

and updated the intemnal references,

- " -
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Laws 2003, LB 46, effective May 24, 2003, in (1)(e), deleted "During incarceration, the committed offender shall
comply with the department-approved personelized program plan and" following "committed offender”, in (1)(b), sub~
stituted "The department ... offender" for "Intentional failure to comply with the department-approved personalized pro-
gram plan by any committed offender as scheduled for any year, Or pro rata part thereof, shall cause disciplinary action
to be taken by the department resulting In the forfeiture of up to & maximum of three months' good time for the sched-
uled year", in (2), substituted "department” for "chief executive officer of & facility”, in (3), substituted "notified" for

“consulted”, edded (4) and (5) and redesignated remainder of section accordingly, in (6), substituted "notified" for "°°“'¢i

gulted"”, and made a stylistid change. '
JUDICIAL DECISIONS

ANALYSIS
Applicability -
Forfeiture of cradit
Good time credit
Indetorminate semtences
Turiediction

Parole -
Restoration of credit
Sentencing

Statutory right

APPLICABILITY

Defendant, who pled guilty to being a habitual criminel and was sentenced under Neb. Rev. Stat, § 29-2221(]) to mex=
{mum and mandatory minimum sentences of 10 years each, wasnot gnfitled to have good time credit under Neb. Rev.
Stat, § 83-1,107(1) appliedso as to reduce his mandatory minimun&x' tenco. Johnson v. Kenney, 2002 Neb, LEXIS 243,
265 Neb. 47, 654 N.W.2d 191 (2002). e

Where a criminal statute is aroended by mitigating the punjghment, after the commission of a prohibited act but before
final judgment, the punishment is that provided by the ameietatory act unless the Legislature has specifically held oth-
erwlise, State v. Schrein, 247 Neb. 256, 536 N.W.2d 4201995). . :

Thie new good time law i inapplicableto those offéiftiers who started serving their sentences before the effective date
of the statute, absent approval of the board of pardons, even if the offenders ere resentenced pursuant to the Convioted
Sex Offender Act. Duff v. Clarke, 247 Neb. 345, 526 N.W.2d 664 (1995).

The good time provisions are not applicable to persons who started their sentences prior to the effective date of 1975
act, absent approval of the board of pardons, SapaNgfin v. Johnson, 219 Neb. 40, 360 N.W.2d 500 (1985).

This section applies toward eligibility for parole or release under supervision, rather than for absolute discharge as
under previous statutes, Von Bokelman v. Sigler, 186 Neb. 378, 183 N.W.2d 267 (1971).

FORFEITURE OF CREDIT '

Tnmate's release date was miscalculated, because the inmate was sentenced to 25 yoars and by crediting him with six
months of good time per year of such term, plus 159 days for time served, the inmate's mandatory discharge dete was 12
years six months from the date on which he was sentenced, when Neb. Rev. Stat. § 83-1,107(3) required that a prisoner
bo credited with good time for participation in a personal program at the beginning of his sentence, based on the maxi-
raum sentence at that time, at the rate of three months per yoar, and such was to be deducted from his maximum term i1
order to determine his mandatory discharge date in addition to the thres months per year of his maximum term for good
time under Neb, Rev, Stat. § 83-1,107(2). Worlayv. Houston, 2008 Neb. App. LEXIS 83, 16 Neb, Ct. App. 634, 747
N.W.2d 639 (2008). .

Neb. Rev. Stat. § 83-1,107 did not except the duty to approve the forfeiture of good time from the chief executive offi-
cials to delegate dutles; the Nebraska Department of Comrectional Services, by setting up a practical systom of determin-
ing the forfeiture of good time with due process preserved, did not ahdicate jts power and responsibility and preserved
its right to meke the final decision. Martin v. Neb. Dep't of Corr. Servs., 2003 Neb. LEXIS 179, 267 Neb. 33, 671
N.W.2d 613 (2003), writ of certiorar denied by 540 U.S. 1196, 124 5. Ct. 1451, 158 L. Ed, 2d 110, 2004 U.S, LEXIS
1302, 72 US.LW. 3536 (2004). _

There can'be a forfeiture of eredit for meritorious behavior eamed before reloase on mandatory parcle. Woungded
Shield v, Gunter, 225 Neb. 327, 405 N.W.2d 9 (1987). ‘
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Neither mandatory good time eamed pursuant to this section nor meritorious good time earned pursuent to former
Neb. Rev. Stat. § 83-1,107.01 (now see § 83-1,108) is eutomatically forfeited upon revocation of parole; such forfeiture
must occur upon either the recommendation of the chief executive officer of the facility to which the offender e entrust-
ed or the parole administrator, depending upon who hag custody at the time of revocation, subject to approval of the
director of the department of correctional servicos; once forfeited or withheld, good time credits may be restored to the
offender in like manner, Malone v. Benson, 219 Neb. 28, 361 N.W.2d 184 (1985).

Pursuant to this section and former Neb. Rev. Stat. § 83-1,107.01 (now see § 83-1,108) the board of parole merely has
'the right to make recommendation of forfeitures of good time when the offender is'in the custody of the board of parole;
the discretion referred to by statute vasts solely in the chief executive officer of the facility when the offender is in the
custody of the department of correctional services and in the parole administrator when the offender is in the custody of
the board of parole, in each instance subject to the approval of the director of the department of comreotional services.
Malone v, Benson, 219 Neb, 28, 361 N.W.2d 164 (1985).

State prisoners can only lose good-time credits if they are guilty of serious misconduct; the procedure for determining
whether such misconduct has occurred must observe certain minimal due process requirements consonant with the
unique inatitutional environment and therefore involve a more flexible approach reagonably accommodating the intor-
ests of the inmates and the needs of the institution. Wolf'v, MoDonnell, 418 U.S. 539, 94 5. €Y. 2963, 4] L. Ed, 24 935

(1974).

GOOD TIME CREDIT
When defendant was relsased on bond in July 2003, he had accumulated more than two years of disciplinary segregs-

tlon; although Neb. Rev. Stat. § 83-1,107(3) allowed for restoration of good time, defendant provided no suthority
which would suggest he was entitled to such restoration of good time. State ex rel. Tyler v. Houston, 2007 Neb. App.
LEXTS 15, 15 Neb, Ct. App. 374, 727 N.W.2d 703 (2007). .

An inmate's good time should be computed under the version of this section as amended in 1992 where the inmate's
convictions and sentences, suspended during the pendency of an appagl pursuant to Neb. Rev, Stat. § 29-2301, did not
become final until after the effective date of the 1992 amandmcntm@as v. Clarke; 253 Neb. 161, 568 N.W.2d 897
(1997). 0

Because oity and county jail inmates are not similarly sifun\;gdb% state prison inmates, granting good time credit to the
former on an unequal bagis with the letter doss not violatugt{ha] protection. State v. Atkins, 250 Neb. 315, 549 N.W.2d
159 (1996). N

The good time reductions provided in this section 'ﬁ?%'sed ta determine eligibility for release on parole or supervigion
and are subject to forfeiture. Brown v, Sigler, 186 Neb. 800, 186 N.W.2d 735 (1971); Wycoff v. Vitek, 201 Neb. 62, 266
N.W.2d 211 (1978).

INDETERMINATE SENTENCES ’
Where an indeterminate sentence has been imposed, a prisoner's earliest possible parole eligibility date under subdivi-
sion (1)(a) is to be determined by crediting good behavior thne on the basis of the length of his minimum, not his max-

{mum, term, Ebert v, Black, 216 Neb. 814, 346 N.W.2d 254 (1984). :

JURISDICTION

District court lacked subject matter jurisdiction over mandamus action against department of correctional services by
inmate seeking correction of sentence becanse nothing in the statutes governing mandamus (Neb. Rev. Stat. §§ 25-2156
through 25-2169) indicates a leglslative intent to waive sovereign immunity for mandamus actions against a state agen-
cy. Hendsrsonv. Department of Correctional Servs., 256 Neb. 314, 589 N.W.2d 520 (1999). ,

PAROLE
If any discarepancy exists betwesn the statement of the minimum limit of the sentence end the statement of perole ell-

gibility, the statement of the. minfnum limit shall control the calculation of the offender’s term, State v, Glover, 3 Neb.
App. 932, 535 N.W.2d 724 (1995). :

Court's statement of minimum sentence controlled the calculation of term, which then determines parole eligibility, A
misstatement of parole eligibility cannot be used to "bootstrap” a reduced term of sentence. State v. Glover, 3 Neb. App.
932, 535 N.W.2d 724 (1995).

A prisoner who has bad his parole revaked after hearing need not be further consulted about the statutory effect of the
parole rovocation and its effect on the date of his ultimate release from custody before any meritorious good time can be
forfoited. Lytle v. Vitek, 203 Neb, §25, 280 N, W.2d 654 (1979), modified on other grounds, Malone v. Benson, 219 Neb.
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28, 861 N.W.2d 184 (1985), and modified on other grounds, Wounded Shield v. Gwter, 225 Neb. 330, 405 N.W.2d 9
(1987),

A parolee is only entitled to have credited on his sentence the time elapsing betwaen the date when he was placed on
parole and the date of his violation thereof, the dute of déclaration by the board that the parols had been violated being
of no importance in 50 far as the length of time to be served after violation of the parole is concerned. Blackwell v.

Pszanowskl, 145 Neb. 256, 16 N.W.2d 158 (1944).

RESTORATION OF CREDIT
Ths chief executive officer, in his discretion, may provide for the restoration of good time which has been forfeited or

withheld; however, nothing in this section compels the chief executive offioer to-provide for the restoration of al] good

time which is forfeited or withheld. Wycoff'v. Vitek, 201 Neb. 62, 266 N.W.2d 211 (1978).

SENTENCING

The fact that 2 sentencing judge announces that in imposing sentence he has considered the possible effect of statutes
which make it possible for prison authorities to ameliorate the sentence does not, in and of itself, violate the due process
provisions of the siate and federal constitutions. State v. Houston, 196 Neb. 724, 246 N.W.2d 63 (1976).

STATUTORY RIGHT .

Ths elimination or witltholding of smtutoxy or meritorious good tims cannot be imposed as punishment, exoept in
flagrant or serious cases of misconduct, such as assault, escape, or attempt to escape, The reduction of a sentence "for
good behavior and faithful performance of duties" is a mandatory requirement and that reduction of sentence, therefors,
becomes a statutory right, as opposed to a mere privilege. Sawyer v. Sigler, 320 F. Supp. 690 (D, Neb. 1970), affd, 445
F.2d 818 (8th Cir. 1971),

UNPUBLISHED OPINIONS

Q"\
" FORFEITURE OF CREDIT "1,

Dismissal of an Inmate's petition for a writ of habeas co "was proper because the lew did not require the direotor of
correctional services to personally approve the warden's rqﬁ mmendation of forfelture of good time. Tyler v. Warden,
2003 Neb, App. LEXIS 166 (2003). Q

Cb@;
OPINIONS OF THE ATTORNEY GENERAL

ANALYSIS
Good time credit.
Personalized program plan

GOOD TIME CREDIT. ;
The statutory good time credits provided by Laws 1995, LB 371, apply only to sentences imposed for crimes commit-
ted on or after July 1, 1996, 1997 Op. Atty, Gen. No. 5.

PERSONALIZED PROGRAM PLAN
The department of correctional services may hold an inmate responsible for intentional failure to comply with his per-

sonalized program plan when the inmate has failed to comply with the plan &g a result of being placed in segregation,
1999 Op. Att'y Gen, No. 42,

USER NOTE: For more generally applicable notes, see notes under the first section of this heading,

&
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83-1,107. Reductions of sentence; personalized program plan; how credited; forfeiture;
withholding; restoration; release or reentry plan, -

(1)(=) Within sixty days after initial classification and assignment of any offender committed
to the department, all availsble information regarding such committed offender shall be reviewed
and a committed offender department-approved personalized program plan document shall be
drawn up. The document shall specifically describe the department-approved personalized
program plan and the specific goals the department expects the committed offender to achieve,
The document shall also contain a realistic schedule for completion of the department-approved
personelized program plan. The department-approved personalized program plan shall be fully
explained to the committed offender. The department shall provide programs to allow
compliance by the'committed offender with the department-approved personalized program plan.

Programming may include, but is not limited to:

() Academic and vocational educetion, including teaching such classes by qualified
offenders;

(ii) Substance abuse treatment;

(iif) Mental health and psychiatric treatment, including crirninal personaliiy programiming;
(iv) Constructive, meaningful work programs; and W ' .

(v) Any other program deemed necessatry and ap&spggate by the department.

(b) A modification in the depnrm:ent-appro@ personalized program plan may be made to
account for the increased or decreased abilitjef*of the committed offender or the aveilability of
any program, Any modification shall de only after notice' is given to the committed
offender. The department may not impcde disciplinary action upon any committed offender
solely because of the committed offender's failure to comply with the department-approved
personalized program plan, but such failure mey be considered by the board in its deliberations
on whether or pot to grant parole to & committed offender, - - .

(2)(2) The department shall reduce the term of & committed offender by six months for eaph
year of the offender's term and pro rata for any part thereof which is less than a year.

(b) In addition to reductions granted in subdivision (2)(a) of this section, the department shall
reduce the term of a committed offender by three days on the first day of each month following a
twelve-month period of incarceration within the department during which the offender has not
been found guilty of (i) a Class I or Class II offense or (ii) more than three Clags Il offenses
under the department's disciplinary code. Reductions earned under this subdivision shall not be
subject to forfeit or withholding by the department.

(c) The total reductions under this subsection shall be credited from the date of sentence,
which shall include any term of confinement prior to sentence and commitment as provided
pursuant to section 83-1,106, and shall be deducted from the maximum term, to determine the
date when discharge from the custody of the state becomes mandatory. .

2014-09-240186
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(3) While the offender is in the custody of the department, reductions of terms granted
pursuant to subdivision (2)(a) of this section may be forfeited, withheld, and restared by the chief
executive officer of the facility with the approval of the director after the offender has been
notified regarding the charges of misconduct.

(4) The department shall ensure that a reledse or reentry plan is complete or near completion
when the offender has served at least eighty pexcent of his or her sentence. For purposss of this
subsection, release or reentry plan means a comprehensive and individualized stratsgic plan to
ensure an individual's safe and effective transition or reentry into the community to which he or
she resides with the primary goal of reducing recidivism. At a minimum, the release or reentry
plan shall include, but not be limited to, consideration of the individual's housing needs, medical
or mental health care needs, and transportation and job needs and shall address an individual's
barriers to successful release or reentxy in order to prevent recidivism. The release or resntry plan
does not include an individual's programming needs included in the individual's personalized
program plan for use inside the prison.

(5) The department shall make treatment programming available to comamitted offenders as
provided in section 83-1,110.01 and shall include continuing participation in such programming
as part of each offender's perolee personalized program plan. C

(6)(a) Within thirty days after any coramiited offender has been paroled, all available
information regarding such perolee shall be reviewed and a parolee personalized program plen
document shall be drawn up and approved by the Office ofParole Administration. The document
shall specifically describe the approved personalized g%gram plan end the specific goals the
office expects the parolee to achieve. The documqq"b‘sha]l also contain a realistic schedule for
completion of the approved personalized programgblan. The approved personalized program plan

. shall be fully explained to the parolee. Durin term of parole, the parolee shall comply with
. the approved personalized program planfid the office shall provide programs to allow
_ compliance by the parolee with the appro¢d personalized program plan.

Programming may iﬁclude, but is not limited to

(i) Academic and vocational education;

(ii) Substance abuse treatment; | |

(iﬁ) Mental health asid psychiatric treatment, including criminal personality programming;
(iv) Constructive, meaningful work programs;

(v) Community service programs; and

(vi) Any other program deemed necessary and appropriate by the office.

() A modification in the epproved personalized program plan may be made to account for
the increased or decreased abilities of the parolee or the evailability of any program. Any
modification shall be made only after notice is given to the parolee, Intentional failure to comply
with the approved personalized program plan by any parolee as scheduled for any year, or pro
rata part thereof, shall cause disciplinary action to be taken by the office resulting in the
forfeiture of up to a maximum of three months' good time for the scheduled year,
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(7) While the offender is in the custody of the board, reductions of terms granted pursuant to
subdivision (2)(a) of this section may be forfeited, withheld, and restored by the administrator
with the approval of the director after the offender has been notified regarding the charges of
misconduct of breach of the conditions of parole. In addition, the board may recommend such
forfeituras of good time to the director.

(8) Good time or other reductions of sentence granted under the provisions of any law prior
to July 1, 1996, may be forfeited, withheld, or restored in eccordance with the terms of the
Nebraska Treatment and Corrections Act.

Source: Laws 1969, c. 817, § 38, p. 3092; Laws 1972, LB 1499, § 7; Laws 1975,
LB 567, § 2; Laws 1992, LB 816, § 2; Laws 1995, LB 371, § 20; Laws 1997, LB
364, § 19; Laws 2003, LB 46, § 20; Laws 2011, LB191, § 1; Laws 2014, LB907,

§17. 1
Operative Date: July 18, 2014
Annotations

1 keduction of term

2. Good-time credit forfeited

3. Applicability of section . Q\‘)‘
4. Miscellaneous kq,b‘ ’
: ; &
1. Reduction of term Q}({‘O
&

Under former law, the "'&?rector and chief executive officer of a corectional
facility have the authority to delegate to subordinate officials the duty to approve
the forféiture of reductions of terms granted pursuant to subsection (2) of this
section. Martin v. Dept. of Corr. Servs., 267 Neb. 33, 671 N.W.2d 613 (2003).

. When an indeterminate sentence is imposed, a prisoner's ea.rlie'st parole
eligibility date is determined by crediting good behavior time on the basis of his
minimum, not his maximum, term. Ebert v. Black, 216 Neb. 814, 346 N.W.2d 254
(1984).

The good time reductions provided in this section are used to determine
eligibility for release on parole or supervision and are subject to forfeiture. Wycoff
v. Vitek, 201 Neb. 62, 266 N.W.2d 211-(1978); Brown v. Sigler, 186 Neb. 800,
186 N.W.2d 735 (1971).

2. Good-time credit forfeited
Pursuant to the Nebraska Treatment and Coirections Act, there may be a

forfeiture of credit for meritorious behavior earned before release on mandatory
parole. Nichols v. Gunter, 225 Neb. 638, 407 N.W.2d 203 (1987); Anderson v.
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Grunter, 225 Neb. 637, 407 N.W.2d 202 (1987); Wounded Shield v. Gunter, 225
Neb. 327, 405 N.W.2d 9 (1987).

Neither mandatory good time earned putsuant to this section nor meritorious
good time earned pursuant to section 83-1,107.01 is automatically forfeited upon
revocetion of parole, Such forfeiture must occur upon recommendation of the chief
executive ‘officer of the facility to which the offender is entrusted or the parole
administrator, depending upon who has custody at the time of revocation, subject
to approval of the director of the Department of Correctional Services. Once
forfeited or withheld, good time credits may be restored to the offender in like
manuer. Malone v. Benson, 219 Neb. 28, 361 N.W.2d 184 (1985).

Pursuant to this section and section 83-1,107.01, the Board of Parole merely has
the right to make recommendation of forfeitures of good time when the offender is
in the custody of the Board of Parole. The discretion referred to by statute vests
solely in the chief executive officer of the facility when the offender is in the
custody of the Department of Correctional Services and in the parole administrator
when the offender is in the custody of the Board of Parole, in each instance subject

to the approval of the director of the Department of Correctional Services. Malone
v. Benson, 219 Neb. 28, 361 N.W.2d 184 (1985).

. F1ghung and threatening an officer's life would amount to flagrant or serious

misconduct for which statutory good tigg>may be withheld. Certain activities
which would not, or which are best lef} to"judgment of adjustrent committes, are
outlined. McDonnell v. Walff, 342 F.Sllpp 616 (D. Neb. 1972).

&
3. Applicabillty of section @

.

"New good time law" %applicable to those offenders who started serving
sentences before the effective dats of July 15, 1992, absent approval of the Board
of Pardons, even if the offender is resentenced pursuant to the new Convicted Sex
Offender Act, also effective July 15, 1992, Duff v. Clarke, 247 Neb. 345, 526
N.W.2d 664 (1995).

This section govcms an offender’s good time computation even though offender .

was sentenced before this section changed, effective July 15, 1992, because the
offender's judgment was not final until after appeal. State v. Schrem, 247 Neb, 256,
526 N.W.2d 420 (1995).

The good time provisions of LB 567 are not to be retroactively applied to those
who were m:haﬂy incarcerated prior to its effective date, regardlcss of whether the
incarceration is on a consolidated sentence made up of crimes committed both
before and after LB -567's effective date, without Board of Pardons approval.
Boston v. Black, 215 Neb. 701, 340 N.W.2d 401 (1983).

This section through section 83-1,111 applies retroactively to prisoners only

with approval of the Board of Pardons. Johnson & Cunnmgham v. Exon, 199 Neb.
154, 256 N.W.2d 869 (1977).
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N This section govems eligibility for parole or release under supervision rather
‘ then for absolute discharge as under previous statutes. Von Bokelmean v. Sigler,
186 Neb. 378, 183 N.W.2d 267 (1971). .

The reduction of sentence for good behavior and faithful performance of duties
is a statutory right and cannot be eliminated or withheld for failure to perform work
which a prisoner is unable to do because of physical infirmity not caused by his
misconduct, nor as punishment except for flagrant or serious misconduct. Sewyer
v, Sigler, 320 F.Supp. 690 (D. Neb. 1970).

" 4. Miscellaneous

Good time credit under subsection (1) of this section does not apply to
mandatory minimum sentences imposed on habitual criminals pursvant to
subsection (1) of section 29-2221. Johnson v. Kenney, 265 Neb. 47, 654 N.W.2d
191 (2002). “ o

Pursuant to subsection (1)(b) of this section, an inmate who has been given
proper notice that certain conduct could result in disciplinary segregation and that
disciplinary segregation could prevent the inmate from participation in the program
plan can be found to have intentionally violated the program plen. Ponce v.
Nebraska Dept. of Corr. Servs., 263 Neb. 609&641 N.W.2d 375 (2002).

N
Good time is figured imder the stamfd;?y scheme in existence at the time the
) offender's sentence becomes final; fore, if this section is amended while the
* offender’s sentence is suspended ing direct appeal, the amended version of this
section applies. Jones v. Clmku‘t Neb. 161, 568 N.W.2d 897 (1997).

Sentencing judge's m&ﬁeﬁcement be comsidered possible effect of statutes
permitting prison authorities to ameliorate sentences did not violate constitutional
due process, and sentences were not excessive. State v. Houston, 196 Neb. 724,
246 N.W.2d 63 (1976).

- Prisoner's statutory right to goad time may not be taken away from him without
following minimum appropriate due process procedures. Wolff v. McDonnell, 418
U.S. 539 (1974).

The decision to impose discipline is discretionary with the chief executive
officer of a penal facility and imposition of'a greater penalty for infraction of a
prison rule than would have been sustained by a citizen prosecuted in a court of
law for a similar offense is neither an abuse of that discretion nor & violation of the
U.S. Constitution. Glouser v. Parratt, 605 F.2d 419 (8th Cir. 1979).
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